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gmoral tinge to a number of his doctrines **—for he was full of
inconsistencies. Nevertheless there is more than a hint in his position of
the plea that the so-called “unjust law ™ is, in the final reckoning,
without true legal force. This is never explicitly stated, but can be
discerned hovering behind the scenes of such remarks as, for instance,
the following, taken from his critique of Wheaton’s methods *7:

“ To him [Wheaton] whatever is recognized by custom or established by
treaty is, eo ipso, positive law; and this equally, whether it conforms to or violates
the necessary law [as to this see note 4 supra] . . . whether, absolutely, ir be right
or wrong [our italics] ... It is in consequence of this that [he, Wheaton]
constantly abandons the position of a jurist .. . and records conflicting lines of

policy without the slightest attempt to . . . try them by an absolute standard, or
even the slightest conception that there is any absolute standard ... ”

Lorimer did not, indeed fail to add to this a generous and admiring
tribute to Wheaton personally, characterizing his work, as “ valuable
beyond perhaps any other book ” asa record of what was believed or
held to be the law of nations in his time "—a distinctly Parthian shot
this! But these works, whatever authority they possessed for practical
purposes ”, helped * over no theoretical difficulties, and can scarcely be
regarded as a contribution to scientific jurisprudence, otherwise than by
chance *. This was forthright language; but Lorimer does not seem to
have seen that Wheaton was not trying to write a book on scientific
jurisprudence but merely to state what the rules of international law
appeared to him to be on the basis of accepted customary law and treaty.
The belief that these rules have, or should as far as possible have, a
foundation in natural law and justice did not require, as Lorimer seems
to have thought, that their status as rules of law must hang in suspense
until the existence of that foundation is established. Nor does he seem to
have seen that his own doctrine of the “ absolute standard ” opens up an

16 For instance his assertion of something in the nature of an inherent right of
aggression where absolutely essential to the full development of a State, provided that
the overall gain to the liberty of action of the aggressor was greater than the loss of it
suffered by the victim, and that there ensued “ an increase of freedom on the
whole "—i.e. in sum total—(but can such things be measured ?—see Institutes of the
Law of Nations, Vol. 11, pp. 33-41). Lorimer seems also to have contemplated with
equanimity the practice of the absorption by a progressive State of what he called a
“ retrogressive ¥ one (ibid., p.41)—while equally curious, though not wholly
irrational, was his belief that the wealth and prosperity of a State was a true index to
its moral worth (ibid., pp. 185-7). Nevertheless he was at pains to make it clear thata
right of aggression did not justify inhuman conduct: “ Humanity steps in to protect
the hearth and the home, and declares the sacrifice of the humblest life and the
violation of the poorest household, a breach of the law of nations. So long as the non-
combatant character is strictly maintained, no extremity of war like necessity can
justify interference with personal rights or domestic relations.”—(ibid., p. 83).

17 Op. cit. in previous note, Vol. I, pp. 83-85.
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a]m_ost never-ending vista of uncertainty and speculation'®. As to specific
tqpxcs_ of international law, much of what Lorimer wrote has now only a
historical interest, and will not be entered upon here. However, his views
upon recognition—a subject which he dealt with in extenso™—remain
pertinent. His doctrine of partial or relative recognition—recognition
pfoportioncd to the character and power of the entity to be recog-
n-xzed—is indeed alien to modern ideas. But he came close to one influen-
tial school of to-day in so far as he tended to connect the obligation
tq recognize and the right to receive it, not so much—or not only—
with the factual and legal situation of the entity concerned, but, or also
with its attitude and behaviour. ’ ’

One other element in Lorimer’s make-up must be mentioned. He was
und_oubtedly something of a seer. As has already been mentioned (vide
section I supra, in fine and note 12), he foresaw the International Court:
and in effect he also foresaw the League of Nations in his proposal for aI;
orga.mzation of European States with its centre at Geneva?®, some of the
details of which are even faintly anticipatory of the United Nations.
There was to be a standing “ congress ” of the nations to which would be
attached a Court to deal with matters requiring judicial determination:
and ea(fh member State would provide money or armed forces ir:
proportion to its voting power in the congress. This voting power would
however be weighted according to the power and importance of each
member State, as resulting from the size of its population and its
financial and commercial assets—an idea which was indeed proposed
and discussed at San Francisco, but not adopted for the purposes of the
United Nations Charter.

Lorimer also, in effect, foresaw the emergence of the British Com-
monwe.alth of Nations*!, and even went a considerable distance towards
foreseeing, or at least sensing, the eventual emancipation from colonial
rule of dependent territories generally. “ The only ties ”, he said, “ that
will bear the strain of progressive development are the ties of bIo,od and
race ~*2, This notion recurs in another form in a striking passage, most

18 An absolute standard, and its character, can of course be postulated as an axiom
or datum, bu_t cannot be deduced, except from, and by postulating, a still higher
standar_d, which would then itself become the absolute one. (This,is one of the
theoretical difficulties about the concept of jus cogens). So equally is it with the notion
of the absolute standard as a reflexion of the will of God—which can be declared but
ex hypothesi, not deduced. To the good Victorian in Lorimer, however, right anc{
wrong were self-evident categories that needed no elucidation. ’ '

19 Op. cit. in note 7 supra, Vol. I, Book 11, passim.

20 Op. cit. in note 3 supra, pp. 59-61.

21 Op. cit. in note 3 supra, Vol. I, pp. 290 et seq.

22 Ibid., Vol. I, p. 201.
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of which may be quoted in exfenso on account of its analogies with
various strands of thought to-day®*:

« Ts it not possible that separate ethnical groups may, by their very nature, be
directed towards political and social ideals so dissimilar as to prevent them from
ever following the same lines of progress? . . . Ought wenot.. .. within the lines of
natural law, to measure nations rather by the approach they make to their own
ideals than to ours ? If we attempt to construe Turanian or Mongolian politics or
positive law from an Ayran point of view, is it not very much like attempting to
construe Chinese or Turkish by the grammatical laws which are more or less
common to the Romanic and Teutonic languages? Even within the wider
groups ... may not the ethnical sub-divisions which so often penetrate and
transcend the limits of nationality, generate social and political conceptions
permanently irreconcilable and yet mutually entitled to recognition? . . . What in
western Europe we understand by political organisation rests on individualism
and aims at self-government, which always tends to assume the form of
constitutionalism . . . This conception of national life is apparently at variance,
not only with the history and traditions, but with the present sympathies and
aspirations of the whole Slavonic race. Starting with the Mir and ending with the
Czar, Slavonic organisation, in so far as it has grown from Slavonic roots in
Russia, has hitherto been communal and autocratic; and to these conditions of
existence, amidst all their contradictions and inconsistencies, the whole national
party, from the most moderate Slavophile to the wildest Nihilist, still clings.”

There Lorimer the philosopher and jurist may perhaps be left—with a
few words to be added about Lorimer the man.

il

The late Professor Campbell, to whom this Memoir owes so much

(vide note 13 supra), says of Lorimer that he was “ a religious man, a
devout Protestant, although his natural kindliness and optimism led him
to question such orthodox doctrines as those of predestination and
eternal punishment "*¢. He was also a family man, and when he died in
Edinburgh on 13 February 1890, in his 72nd year, he left a wife, three
sons and three daughters, two of the former attaining distinction, one as
an artist, the other as an architect. He had many interests besides law,
both political and social, and advocated an electoral franchise based
mainly on educational rather than property qualifications, with votes for
women and proportional representation. He had other liberal ideas,
wanted the land to be owned by those who resided on it, was an
enthusiast for public parks and urban amenities, and urged the need for

23 Ibid., pp. 94-5.
24 Op. cit, in note 13 supra, p. 219.
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imprm_fement of‘working-class housing and conditions of life. Let the
fol]qwmg evocation of his leisure moments, taken from the Dictionary of
National Biography be his epitaph®®:

_ “ He spent his yacation in the old castle of Kelly, near Pittenweem, Fifeshire,
which he had acqmr{:d on a long lease and restored, and where he engaged with
keen zest, so far as his health allowed, in the public duties and social amusements
of a country gentleman.”

25 As cited in note 5 supra, at p. 138.




