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“Until” the Security Council has taken “measures”"

61. According to the Charter the Security Council prescribes, authorizes or
recommends measures. Such initiative of the Security Council can take the form
of mandatory action entailing forcible or non-forcible measures against the
attacking State and be directed to all Member States or to the Organization
itself. The question if, in relation to the expression “until”, the right of self-
defence is a temporary one, complicates the issue. The same goes for the
guestion who determines that the Security Council has taken the appropriate
measures. Sometimes the quarrel over these questions has a negative impact on
the maintenance of international peace and security. This having been said, the
founding fathers of the Charter, by using the term ““until”” rather than “when”’,
intended to clearly reiterate the obligation of the Security Council to be ipso
facto alerted by the mere fact of the use of force in international relations
irrespective of information by the parties. The letter of the Charter infers that
the Council has discretionary power to act. This is a weakness of the system
when the international peace and security are at stake, in case the veto power of
permanent members prevents that organ from taking action*®’. Derek Bowett
had suggested an objective assessment that would take into account “the
diverging views and the measures adopted”'*. Antonio Cassese speaks of
“effective” measures’®. Christian Dominicé distinguishes between situations
where the victim State responds to an armed attack occurring on its territory and
where the victim State pursues the aggressor on the latter’s territory. He then
stresses the respective role of the Security Council in authorizing further action
in response to the armed attack'*.

62. Another question regards the effect of measures taken by the Security
Council in the exercise of self-defence by the attacked State. For some authors it
is not evident from the text that there exists concurrent power of the individual
State and the Security Council, while others confirm that there is'%. In practice,
while during the Falkland/Malvinas islands conflict there has been some
controversy on the relationship between the Security Council call for cessation
of the hostilities and the actual exercise of the right of self-defence in the period
between the beginning of the hostilities and the cease-fire, after the invasion of

191 Many authors qualify self-defence as “temporary right”. See Ch. Gray, International
Law and the Use of Force, op. cit., 103.

192 ee J. Verhoeven, infra 111,

1% D, Bowett, Self-defense in International Law, op. cit., 195.

194 A Cassese, International Law, op. cit., 355.

195 Ch. Dominicé, “La sécurité collective et la crise du Golfe”, 2 EJIL, 1991, 101 et seq.
19 Th. Franck, Recourse to Force, op. cit., 49. Ch. Gray, International Law and the Use
of Force, op. cit., 104-107.

10°™M commission : Problémes actuels du recours a la force en droit international A. Sous-groupe sur la légitime défense
10™ commission : Present Problems of the Use of Force in International Law A. Sub-group on Self-defence



INSTITUT OF INTERNATIONAL LAW— SESSION OF SANTIAGO (2007) 104

Kuwait by Iraq the Security Council Resolution 661/1991, imposing sanctions
against Irag, affirmed the actuality of the inherent right of individual and
collective self-defence in accordance with Article 51 in parallel with measures
prescribed by the Security Council*”’. Another problem is the resort to self-
defence while a dispute is submitted to international political organs or organs

of adjudication®®,

63. An evolution of the system of collective security alongside with the exercise
of the right of self-defence'®® could appear from recent practice. In the case of
the invasion of Kuwait by Irag in 1990 the Security Council in Resolution 661
affirmed the individual and collective right of self-defence of Kuwait and of
those States who would assist it, and further decided, in parallel with the
exercise of the right of self-defence, the imposition of economic sanctions
against Irag. Similarly, after the September 11, 2001 attacks against the United
States, the Security Council in Resolutions 1368 and 1373 affirmed the right of
self-defence even before the armed reaction by the victim State has taken place.
However, the entire further action in Afghanistan was kept in the hands of the
Coalition and not of the Security Council that was informed and not involved®®.
Yet in some other situations, such as the 2003 intervention in Iraq, the Security
Council, after the Operation Iraqi Freedom and without pronouncing on the
legality of the Operation has decided to contribute in the governance and state
building of Iraq by establishing the United Nations Assistance Mission for Iraq
(Resolution 1500) and by authorizing a multinational military presence in that
country (Resolution 1511). Combining self-defence and further action by the
Security Council is quite normal as Article 51 is part of Chapter VII. A number
of authors find in such action of the Security Council a posteriori legalization of
the use of force by the State that claims to have acted in self-defence, but such
an interpretation depends in each case inter alia, on the position taken by the
Member States of the Council (or the General Assembly) during the debates and
the wording of the relevant resolutions.

64. The above evolution appears better when the Security Council adopts
concrete mandates, determines the timing of an action, and requests reporting
by States and international organs involved in operations aiming at the
maintenance of the international peace and security.

97 Ch. Gray, International Law and the Use of Force, op. cit., 103.

198 v Dinstein, War, Aggression, op. cit., 213 and examples.

199 gee discussion in C. Stahn, “Enforcement of the Collective Will After Iraq”, 97
AJIL, 2003, 804-823, at 819-823.

20 B Kolb, “Self-defence and Preventive War at the Beginning of the Millennium”, 59
ZOR, 2004, 123.
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Arms embargo and self-defence

65. The relationship between an arms embargo decided by the Security Council
and the exercise of the right of self-defence cannot be stressed objectively?™. In
principle there is no contradiction between the “inherent” right of self-defence
and the primary responsibility of the Security Council to maintain and restore
the international peace and security. But the balance between the two rights also
depends on many factors, such as the evolution of each conflict, or whether the
embargo is addressed only to the attacking State or to all parties. The problem
was put in several instances: in the 1970s, during the examination by the
Security Council of “the question of South Africa” it was said that, while in
strictly legal terms there could be no question of denying any country the right
of self-defence in accordance with Article 51, the intention in the situation
under consideration was to protest against the stockpiling of weapons intended
for purposes of internal repression. In the 1990s, after the dissolution of
Yugoslavia, Bosnia-Herzegovina requested from the Security Council to lift the
arms embargo decided against Yugoslavia in order to permit to the newly
independent Bosnia-Herzegovina to protect itself in self-defence. The Security
Council did not endorse the claim. Bosnia-Herzegovina made the same request
before the International Court of Justice in the Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (provisional
measures)? but the Court decided that it had no jurisdiction to examine it. The
duration of the embargo also depends on the circumstances. In 1994, the
Security Council reacting to the acts of genocide imposed an arms embargo on
Rwanda. After the change of government, Rwanda obtained from the Security
Council the cessation of the measure on grounds of the need of that member
State to protect its independence and territorial integrity from outside threats.

Threat

66. The drafters of the Charter addressed the problems of threats to international
peace and security in Articles 2(4) and 39. Hence, threat is mentioned in the rule
of non-use of force and in the handling of the situation by the Security Council,
but not in the exception of self-defence. The question of threat invoked by
drafters of the Charter during the discussion on self-defence was not retained®”.
Probably the reminiscence of two World Wars (August 1914, September 1939

21 See however, Ch. Gray, International Law and the Use of Force, op. cit., 105-107.
Sp. Aktypis, L’institution de la Iégitime défense, op. cit., 326-335.

202 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, Provisional Measures, Order of 8 April 1993, I. C. J. Reports 1993, p. 3.

203 M. Bothe, “Terrorism and the Legality”, op. cit., 229.
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and May 1940) that begun with the aggressor invoking imminent threat and
self-defence® played a role in that choice.

67. “A threat of force consists in an express or implied promise by a
government of a resort to force conditional on non acceptance of certain
demands by that government”®®. Until now doctrinal efforts to unfold the
parameters of the concept have not been frequent?®. The notion was given a
wide interpretation by some States and doctrine as well?”’, but the 1CJ is rather
restrictive in pinpointing situations that constitute a threat to international peace
and security (Corfu, Nicaragua, Legality of the Threat or Use of Nuclear
Weapons). For the Court “the notions of ‘threat’ and ‘use of force” under Article
2, paragraph 4, of the Charter stand together in the sense that if the use of force
itself in a given case is illegal -for whatever reason- the threat to use such force
will likewise be illegal”®®®. But in an important for our Report passage the Court
held that whether a “threat” is contrary to Article 2 (4) “depends upon whether
the particular use of force envisaged would be directed against the territorial
integrity or political independence of a State, or against the Purposes of the
United Nations or whether, in the event that it were intended as a means of
defence, it would necessarily violate the principles of necessity and
proportionality”®®. Proponents of a restrictive interpretation refer to the
ordinary meaning of the terms and the context of Article 51 according to the
1969 Vienna Convention on the Law of Treaties. They underline that the
sentence reads: “if...an armed attack occurs” (meaning if it actually occurs) and
conclude that conceptually a threat does not constitute an attack.

68. The dangers of abusive appreciation of threat are recognized by all, both by
those in favor, and those against a broader interpretation of Article 51. It might
be interesting to remind that in the course of the elaboration of the 1991 Draft
Code of Crimes against the Peace and Security of Mankind, the International
Law Commission included threat of aggression in the list of crimes. But
following subsequent comments by a number of governments in the General
Assembly, the Commission, in a second reading in 1995, deleted from the list of
crimes enumerated in the Draft Code the aforesaid reference to the threat to

204 3. Salmon, Droit des gens, Tome 111, op. cit., 464.

25| Brownlie, International Law and the Use of Force by States, op. cit., 364.

2 see however R. Sadurska, “Threats of Force”, 82 AJIL, 1988, 239-268. N. Stiirchler,
The Threat of Force in International Law, Cambridge, 2007.

27 |[lustration of different types of threats, in R. Sadurska, op. cit., 254-266.

208 | egality of Threat or Use of Nuclear Weapons, I. C. J. Reports 1996, p. 246, para.
47.

29 |pid., pp. 246-247, para. 48.
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international peace and security. Resolution 3314/1974 on the Definition of
Aggression does not either include threat among the elements of aggression.

69. Opinion that Article 51 includes the threat of an armed attack where the
attack is imminent goes back to interpretation of the Caroline formula (see infra
para. 81) that speaks of an imminent attack. Anyway, most of those who accept
a broadening of the meaning of Article 51 do not depart from the requirement of
imminence and from the two key conditions for the response of the potentially
victim State, as in an actual armed attack, the response to a threat shall be
necessary and proportional. As already said the concept of necessity in the
presence of a threat confirms once more the danger of abuse, and the general
requirement of proportionality is at least problematic in a situation of threat.
One recent tendency goes farther that the concept of imminent threat and speaks
of “sufficient threat™®'°. But in such a case acting on their own, a State or a
group of States risk to call in question the entire system of the United Nations.
There would also be a clear danger that other States invoking the same doctrine

as a precedent to embark into military adventures®*.

70. The possibility of taking forcible measures in presence of a threat to the
international peace and security is not excluded by the Charter, but these
measures depend, as provided by Article 39, on an authorization to use force
given by the Security Council alone??. Th.Franck notes to that effect: “... These
provisions (on collective measures taken by the Security Council) permit the
use of force against many kinds of “threats to the peace” that do not take the
form of an actual armed attack. Such action, however, must first be authorized
by the Security Council, as it was in response to such threats of the peace as the
military coup in Haiti, the disintegration of civil governance in Somalia, and the
humanitarian crises in the former Yugoslavia, Albania, and Rwanda. In each
instance, the decision to authorize the resort to force was made coIIectiver”213.
To complete the above problématique on threat it is necessary to turn to the
guestion of anticipatory self-defence examined infra.

210 ¢ stahn, “Enforcement of the Collective Will”, op. cit., 820.

211 Cf. M. Reisman, A. Armstrong, “The Past and Future of the Claim to Pre-emptive
Self-defense”, 100 AJIL, 2006, 547-548.

212 R, Hoffmann, “International Law and the Use of Military Force Against Iraq”, 45
GermanYBIL 2002, 30-31. M. Koskenniemi is of a different opinion in A. Dworkin (ed.
), “Iraq and the Bush Doctrine”, Crimes of War Project, op. cit., R. Falk, “What Future
for the UN Charter System in War Prevention? 97 AJIL, 2003, 590, 598.

3 Th, Franck, “What Happens Now? The United Nations After Iraq”, 97 AJIL, 2003,
619-620, at 620.
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Weapons

71. The Charter in prohibiting the use of force does not distinguish between
weapons. As the Court said “the Charter neither prohibits, nor permits, the use
of any specific weapon, including nuclear weapons. A weapon that is already
unlawful per se, whether by treaty or custom, does not become lawful by reason
of its being used for a legitimate purpose under the Charter”®*. This does not
mean that prohibitions of construction, stockpiling and use of specific weapons
under treaty and customary law are affected by the above remarks.

72. As for the armed attack to which the victim State responds there are mainly
two positions. One opinion contends that the Charter does not make the
distinction between weapons utilized in the attack; another, that the drafters of
Avrticle 51 took into account the ways and means of warfare utilized by States
before the dropping of the atom bomb in Hiroshima and Nagasaki. Since then,
the latter say, we entered the era of weapons of mass destruction (WMD) and
the right of self-defence could be meaningless if a State cannot prevent an
aggressive first strike when the aggressor uses these weapons®®. The impressive
technological developments in air, naval and ground warfare incites authors to
consider that the evaluation of the concept of imminence in the threat of an
attack differs according to the weapons used and make the claim for an
expansion of the right to react. It is also pointed out that the type of weapons
used in the attack are relevant for the qualification of the armed attack and the
triggering of the reaction, because a weapon which will cause major and

irreversible harm presents different considerations than one which will not**®.

73. Furthermore, some authors tend to interpret Article 51 on the (not
sufficiently construed from the point of view of law) basis of the capabilities of
today’s adversaries®’’ and thus to justify claims to anticipatory self-defence,
while other authors for the same reasons extend the quest to pre-emptive self-
defence (see infra)®*®. The problem is not new. Already in 1946 the United
States in the framework of the Baruch proposal for international control of the
atomic energy “suggested that a treaty providing for such control should define
“armed attack” in a manner appropriate to atomic weapons, and include in the
definition not only the dropping of an atomic bomb but also certain steps

2141 .C. J. Reports 1996, p. 244, para. 39.

215 See Q. Wright, “The Cuban Quarantine”, 57 AJIL, 1963, 561.

218 See J. Crawford. Cf B. Conforti infra I11.

217 On this assertion see A. Angie, “The Bush Administration Pre-emptive Doctrine and
the United Nations”, 98 ASIL Proceedings, 2004, 326.

218 \W. M. Reisman, “Remarks”, in “Self-defence in an Age of Terrorism”, 97 ASIL
Proceedings, 2003, 142.
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preliminary to such action”, as the violation of international control
arrangements. As the modification of multilateral treaties becomes more and
more difficult, it is not out of context to suggest that the Security Council
should a/ take the initiative to call on all members of the United Nations to join
in the 1969 Treaty on Non-Proliferation of Nuclear Weapons (as it did
indirectly in the Preamble of Resolution1718/2006 regarding North Korea), b/
determine, in case of doubt, what materials destined to the production of
Weapons of Mass Destruction are prohibited®®; and c/ take measures to
enhance the system of international control by the International Atomic Energy

Agency.
Accumulation of events theory

74. According to this theory, also invoked before the Security Council, a State
that suffers minor armed attacks during a period of time could exercise the right
of self-defence by taking into account the whole series of attacks against it*?. It
is also argued that different attacks would be considered as part of the same
conflict, and that continuous are the situations where an armed conflict having
come to an end, another attack has taken place and so forth. In the Oil Platforms
case the Court did not accept that argument, but the expression it used “even
taken cumulatively these incidents do not seem to the Court to constitute an
armed attack”, has given rise to the contention, also invoked after the Nicaragua
case, that the Court did not exclude altogether the possibility of a cumulative
effect of repeated armed attacks otherwise minor.

75. The accumulation of events came up again in the Cameroon-Nigeria case,
but the Court did not address its conceptual basis and restricted its appreciation
to the non-attribution of the facts to one of the Parties®’. The Court has done
the same in the Case of Armed Activities in the Territory of the Congo*? where
it relied, not on “this series of deplorable attacks that could be regarded as
cumulative in character”, but on the evidence before it that the said attacks “still
remained non-attributable to the DRC” (the Democratic Republic of the
Congo). The Court as of now did not have to directly examine this controversial

issue??®,

219 See on items, materials, goods, and technology, UN Doc. S/2006/814, S/2006/815,
S/2006/816.

220 Ch. Greenwood, “International Law and the U. S. Air Operation Against Libya”, 89
W. Virg. L. Rev., 1987, 953-956. Y. Dinstein, War, Aggression, op. cit., 202.

2211 C. J. Reports 2002, para. 323.

222 | /C. J. Reports, 2005, Judgment of 19 December 2005, p. 53, para. 146.

228 Ch. Gray, International Law and the Use of Force, op. cit., 125.
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76. Other questions arise as to the criteria of necessity and much more of
proportionality as a reaction to the accumulation of events, as well as to the case
of the continuous character of an armed conflict. According to Michael Bothe
“the notion of continuous armed conflict is a dangerous one open to abuse”?**.
The general practice seems to be that the Security Council, in presence of
separate periods of armed conflict refuses to consider the latest as the
continuation of a previous one.

Intention and motivation

77. In principle, intention and motivation of the attacking State do not seem to
be relevant in the exercise of the right of self-defence. As lan Brownlie has put
it “intention is question-begging category in the field of state responsibility and
appears in the case only in specialist roles.”?® In the Opinion on the Legality of
Threat or Use of Nuclear Weapons intent has been taken in an indirect way,
where the Court distinguished between the use of force intended to be directed
against the territorial integrity or political independence of a State, or as a
means of defence®®. Intention of armed attack against a State can play a
decisive role at least in alerting, and taking of measures by the Security Council
in case of a threat to international peace and security. According to Sir
Humphrey Waldock in some cases the motives could be decisive for the
characterization of an attack as “armed attack”??’. In the Case Concerning Oil
Platforms the Court examined two “acts” of the Iranian armed forces in the Gulf
but did not find a proof of the “intention” of Iran to hit U.S. targets®*®. For
Roberto Ago, Special Rapporteur of the ILC, *“actions even involving some use
of force but circumscribed in magnitude and duration (...) carried out for
limited purposes without any true aggressive intentions towards the State whose
territory is affected are also prohibited by present-day international law”**°.
Shabtai Rosenne speaks of the intentions of the State that reacts and questions
whether, if the Security Council is unable or unwilling to act, a State or a group
of States to prevent or remove grave violations of the Charter which are a threat
to international peace and security, may take forcible measures not directed

against the territorial integrity or political independence of another State*®.

224 M. Bothe, “Terrorism and the Legality”, op. cit., 236.

225 | Brownlie, State responsibility, Part I, Oxford, 1986, 47.

226 | /C. J. Reports 1996, pp. 246-247, para. 48.

227.C. H. M. Waldock, “The Regulation of the Use of Force”, op. cit., 493.
2281, C. J. Reports 2003, Qil Platforms, op. cit., para. 64, pp. 191-192.

22 R, Ago, Report, op. cit., 42.

230 gh. Rosenne, “The Perplexities of Modern International Law”, op. cit., 152.
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Survival

78. In its Opinion on the Legality of Threat or Use of Nuclear Weapons the ICJ
used twice in the same sentence the notion of survival of the State. The Court
underlined “the fundamental right to every State to survival, and thus its right to
resort to self-defence, in accordance with article 51, when its survival is at
stake”?*!. Then the Court unanimously declared that a threat or use of force by
means of nuclear weapons that is contrary to Article 2(4) of the Charter and that
fails to meet all the requirements of Article 51, is unlawful.

79. As for the international obligations of States applicable during armed
conflict?®*? unanimously again the Court said “a threat or use of nuclear weapons
should also be compatible with the requirements of international law applicable
to armed conflict, particularly those of the principles and rules of international
humanitarian law, as well as with specific obligations under treaties and other
undertakings which expressly deal with nuclear weapons?**,

80. In the “enigmatic” for one commentator®®, but maybe for the Court as well,
paragraph 105 (2)E of the dispositif, adopted by the preponderant voice of the
President, it is stated: “It follows from the above-mentioned requirements that
the threat or use of nuclear weapons would generally be contrary to the rules of
international law applicable in armed conflicts, and in particular the principles
of humanitarian law; however, in view of the current state of international law,
and of the elements of fact at its disposal, the Court cannot conclude definitively
whether the threat or use of nuclear weapons would be lawful or unlawful in an
extreme circumstance of self-defence, in which the very survival of a State

would be at stake”?%®,

81. The Opinion left open the question of the legality of the use of nuclear
weapons in self-defence in extreme circumstances, while it seems to have a/
amplified the concept of necessity, b/ not elaborated on the force of
proportionality, and ¢/ by not separating the two notions of threat and use of
force not entered the issue of the threat as such.

21| C. J. Reports 1996, p. 263, para. 97.

32 gee L. Doswald-Beck, “Le droit international humanitaire et I’avis consultatif de la
CIlJ sur la licéité de la menace ou de I’emploi d’armes nucléaires”, 316 Revue
Internationale de la Croix-Rouge, 1997, 37 et seq.

28|, C. J. Reports 1996, p. 266, para. 105 (2) D.

24 Ch. Greenwood, “L’avis consultatif sur les armes nucléaires et la contribution de la
CIJ en droit international humanitaire”, 316 Revue Internationale de la Croix-Rouge,
1997, 71. J. Verhoeven, Droit international public, Bruxelles, 2000, 683.

2% |, C. J. Reports 1996, para. 105 (2) E.
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The problem of “reactive” or “preventive” self-defence

82. As we face a constant rolling in the meaning of terms a warning is here
necessary. The relevant terms are not used all the time with the same meaning
by governments, international organs and authors. The chase for new semantics,
although understood in the context of claims for novelty, is characteristic of the
efforts to substantiate the interpretation of policies by reference to “reactive”,
“interceptive”, “preventive”, “anticipatory”, and the recently resurgent “pre-
emptive” self-defence. Furthermore, under the cover of the one or the other term
very different situations are sheltered. Example, in some instances governments
and authors use the term anticipatory where it seems they mean pre-emptive and
vice-versa, and the Rapporteur is at pains to detect what they qualify for
what?®*. The Rapporteur, without avoiding the use of one-word concepts, will
try to proceed somewhat beyond semantics, by invoking descriptive models of
definition that could better serve the discussion. He will examine the following
situations: a/ reactive self-defence, which includes defence in cases of an actual
armed attack and interceptive self-defence, and b/ preventive self-defence,

which includes anticipatory and pre-emptive self-defence®’.

83. Indeed, there are at least four doctrines on the question of the triggering of
the right of self-defence in response to an armed attack: the first is classic, “if
the attack actually occurs”; the second adds “once the attack has been launched
but did not yet reach the territory of the victim State”, the third justifies self-

% The United Nations High-Level Panel on Threats, Challenges and Change in its
Report entitled A More Secure World: Our Shared Responsibility, A More Secure
World: Our Shared Responsibility, United Nations, prepared for the Follow-up to the
Outcome of the Millennium Summit, under the general heading of anticipatory self-
defence distinguishes between pre-emptive (against an imminent or proximate threat)
and preventive (against non-imminent or non-proximate one). See United Nations,
General Assembly, Doc. A/59/565 (2 December 2004), para. 189. **® The U. N.
Secretary General in his subsequent Report entitled In Larger Freedom: Towards
Development, Security and Human Rights for All followed the same wording. See
United Nations General Assembly, Doc. A/59/21005 (21 March 2005), para. 122.
Although for practical reasons in principle it is recommended to follow language of
official documents, the above wording confuses the meaning of the terms preventive
and pre-emptive as recently used in theory and practice. Therefore, the present
Rapporteur does not find it necessary to change the use of terms in the sense of the two
aforesaid Documents that do not seem to express "adopted language".

27 R. Kolb, “Self-defence and Preventive War at the Beginning of the Millenium”, 59
ZOR, 2004, 114-134, at 122-124. However, A. Sofaer, “On the Necessity of Pre-
emption”, 14 EJIL, 2003, 209, 215 assimilates pre-emptive to preventive and
anticipatory self-defence.
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defence “also if the threat of an attack is imminent”, and the relatively more
recent one alleges that the right of self-defence can further be exercised “if the
attack is supposed to occur”.

84. In the Nicaragua case the Court did not discuss the question of imminent
attack as it had to deal with matters related to use of force that already occurred
(para.194). On the other hand, when the ILC finalized in 2001 the Draft Articles
on State Responsibility in Article 21 maintained the neutral expression
“measures of self-defence taken in conformity with the Charter of the United
Nations”, without further presenting in the Commentary developments since the
1980s and the 1990s. And the 2005 High Level Panel on Threats, Challenges
and Change, set up by the United Nations Secretary General in the Follow-up to
the Outcome of the Millennium Summit took the stand that is examined infra
(paras.103-104).

Restrictive reading of Article 51 in this matter

85. a) “Reactive” self-defence : The traditional doctrine, reflecting the position
of the vast majority of States, takes as a point of departure that self-defence is
an exception to Article 2(4) of the Charter, and that Article 51 is to be
interpreted narrowly. The relevant provision says ““if an armed attack occurs™
(in French “dans le cas ou un des Membres des Nations Unies est I’objet d’une
agression armée”), and means after an armed attack occurred®®. Similarly,
Article 5 of the 1949 North-Atlantic Treaty (establishing NATO) uses the
expression “if such an armed attack occurs”. As the triggering of self-defence
depends to a great extent on subjective appreciations by the victim State, this
doctrine aims at altogether avoiding a rather uncontrolled expansion of the use
of force in international relations. Indeed, the problem in reading Article 51 is
that in each step of self-defence, reprisals and aggression are lurking in the
dark.

86. b) Interceptive self-defence. Likewise, in presence of manifestly imminent
armed attack (objectively verifiable) the general stand is to accept a Charter (or
a Charter in parallel with customary law) right to a strictly limited, that could be
qualified stricto sensu, anticipatory self-defence®®, as this can be useful for the
preservation of the whole system of the Charter. A missile that is already

28 A condition precedent, G. Abi-Saab, “Cours général de droit international public”,
op. cit.,, 371. “The material nature of an attack is to some extent observable fact of
reality”, R. Kolb, Self-Defence and Preventive War at the Beginning of the Millenium”,
59 ZOR, 2004, 111-134, at 122.

¥R, Hoffmann, “International Law and the Use of Military Force Against Irag”, 45
German YBIL, 2002, 31. P. Malanczuk, Akehurst’s Modern Introduction to
International Law, op. cit., 314.
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launched, or the navy that moves in combat formation towards the territory of
the target State, are examples given by that doctrine. In such situations the right
of the so-called interceptive self-defence?®® can hardly be denied. Many
commentators confirm that this type of anticipatory reaction falls within the
meaning of Article 51. For Joe Verhoeven only an actual attack that has been
started (un commencement d’exécution au sens ou cette notion est utilisée en
droit pénal) justifies action in accordance with Article 51. In case of threat, the
threatened State has to turn to the Security Council, except if the nature of the

imminence is such that the Council could not possibly react effectively®*.

87. Sir Humphrey Waldock described a situation “where there is convincing
evidence not merely of threats and potential dangers but of an attack being
actually mounted, of an armed attack that may be said to have begun to occur,
though it has not passed the frontier’?*2. In 2004 the United Nations High-Level
Panel on Threats, Challenges and Change stated that “a threatened State may
take military action as long as the threatened attack is imminent, no other means
would deflect it and the action is proportionate” and added “imminent threats
are covered by Article 517*%, Julius Stone®** and Yoram Dinstein invoked the
attack of the Japanese fleet on Pearl Harbor in December 7, 1941. The course of
action was irreversible and the attacked State could forestall the bombardment

by acting from the moment the fleet was underway?*.

Extensive reading: the claim for preventive self-defence

88. Under the heading of “prevention” many approaches could be included. If
some of them are quite clear, other navigate much more in semantic gray zones,

0y Dinstein, War, Aggression, op. cit., 190-192. I. Brownlie, International Law and
the Use of Force, op. cit., 368. M. N. Shaw, International Law, Cambridge, 2004, 1030.
L. -A. Sicilianos, Les réactions décentralisées a Iillicite, op. cit.,, 403 et seq. B.
Conforti, see infra I1l.

21 See J. Verhoeven, infra lll.

22 C. H. M. Waldock, “The Regulation of the Use of Force by Individual States”, op.
cit., 495, 498. M. -E. O’Connell, “The Myth of Pre-emptive Self-defense”, writes:
“based on the practice of States and perhaps on general principles of law, international
lawyers generally agree that a state need not wait to suffer the actual blow before
defending itself, so long as it is certain the blow is coming”, op. cit., p. 8.

43 A More Secure World, op. cit., para. 124.

24 ], Stone, Aggression and World Order. A Critique of United Nations Theories of
Aggression, London, 1958, 100,n. 17.

>y, Dinstein, War, Aggression and Self-Defence, op. cit.,, contains a detailed
presentation of the issue, 190-191. See also R. Kolb, “Self-defence and Preventive
War”, op. cit. ,123.
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while a number of the latter is hardly discernible. The overall doctrine of
preventive self-defence poses several profound challenges to international law
and has been qualified as a problematic doctrine. In the present Report the term
“preventive” self-defence designates a situation in which there is no actual or
objectively discernible manifestly imminent armed attack.

89. a) Anticipatory self-defence lato sensu. The confusion in terminology and
the use of the term anticipatory self-defence here and there is almost
devastating. In most cases anticipatory**® self-defence goes a step further than
interceptive self-defence as described above. The essence of that doctrine is that
imminent threat of an attack can also trigger the forcible reaction in self-
defence. Anyhow, the formula “necessity”’ of self-defence, instant,
overwhelming, leaving no choice of means and no moment for deliberation”*®
contained in the United States Secretary of State Daniel Webster’s letter to Her
Majesty’s Minister Fox (24 April 1841)*° in the Caroline affair is referred to
ad nauseaum by commentators and governments alike rather as a passe-partout
formula. The 169-year old formula®® has been rejected by many contemporary
commentators after 1945, and might not seem to fit the present situation of
international relations (even if at the time it involved non-State actors), but is
now in the package of the constant reference to in the chapter of self-defence.
Most governments reject a broader reading of the exception of Article 51", On
the other hand the controversy over the timing where the victim State is

#8 A Anghie,“The Bush Administration Pre-emption Doctrine”, 98 ASIL Proceedings,
2004, 326 underlines that anticipatory self-defence is a very problematic doctrine
because it purports to justify the use of force by a party that has not been attacked, based
on its own subjective belief. See also L. Henkin, op. cit., 152, 166-167.

24 Necessity because the threat is imminent, and peaceful alternatives are not an option.
28y Dinstein, War, Aggression, op. cit., 243, remarks that for a State, “no moment for
deliberation” is a hyperbolic statement, but the doctrine includes the condition of
immediacy (209).

29 R, Jennings, “The Caroline and McLeod Cases”, 32 AJIL 1938, 82. J. B. Moore,
Digest of International Law, 11, 409-414.

20 «ne sentence (...) ambigué et isolée”, J. Salmon, Droit des gens, op. cit., 464.

#1 R, Kolb, “Self-defence and Preventive War at the Beginning of the Millenium”, op.
cit., at 125. ldem, lus contra bellum, Le droit relatif au maintien de la paix, Béle,
Genéve, Munich, Bruxelles, 2003, 184 et seq., and authors cited. For A. Cassese,
International Law, op. cit., 361: “Analysis of State and UN practice thus shows that the
overwhelming majority of States believe that anticipatory self-defense is not allowed by
the UN Charter. However, a number of States (...) take the opposite view. Given the
importance and the role of these States, one may not conclude that there is universal
agreement to the illegality under the Charter of anticipatory self-defense”. For the
attitude of the majority of States see Ch. Gray, International Law and the Use of Force,
op. cit., 130-131.
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expected to react™
(nuclear, biological, chemical weapons)
actors.

is now also complicated by the new means of warfare
253 as well as by attacks from non-State

90. In principle, anticipatory self-defence lato sensu is invoked when an armed
attack was not yet launched, but whose launch is imminent. The above doctrine
contends self-defence under the above terms is permitted when there is
“palpable evidence of an imminent threat”®*. Shabtai Rosenne writes that
“careful reading of paragraph 96 of the Opinion on the Threat or Use of Nuclear
Weapons would indicate the use of force to what is called ‘anticipatory self-
defence’ is compatible with the Charter”®°. Assessment of imminence is in
principle subjective and depends on the technological capabilities (including
intelligence and detection) of the State deciding to act in self-defence. In the
above, as in all situations envisioned by the different doctrines, reliable
information is of capital importance for the State that takes the decision to react
in self-defence.®® Anticipatory self-defence poses in a dramatic way the

problem of the assessment of necessity and proportionality®’.

91. With respect to the question of imminence of the armed attack in order to
trigger the exercise of the right to self-defence, James Crawford is of the
opinion that most arguments for a broad view of anticipatory self-defence are
self-serving. But it is relevant that there has been a series of individual attacks
by an opponent which declares its intent to continue them — the attacked State is
not 2(é(gnfined to waiting for the next attack in such a case, other criteria being
met="°.

92. Thomas Franck underlines the role of the Security Council in this field. He
believes that “the notion of anticipatory self-defence has some logical validity

2 The well-known expression of Myres Mc Dougal on “sitting ducks" (in “The Cuban
Quarantine and Self-defence”, 57 AJIL 1963, 601) is referred to by both those who
favor anticipatory self-defence and those advancing the doctrine of pre-emption.

253 |_. Henkin was of the opinion that the argument for the anticipatory self-defence has
specious appeal, but is fundamentally unpersuasive. He added that the original reasons
for banning “anticipatory self-defence’ in regard to old fashioned war apply even more
to the new war. L. Henkin, “Force, Intervention and Neutrality in Contemporary
International Law”, 57 Am. Soc’y Int’l L. Proc, 1963, 150.

24 \W. M. Reisman, A. Armostrong, “The Past and Future, op. cit., 526.

%% 5h, Rosenne, “The Perplexities of Modern International Law”, op. cit., 147 note 214.
%8 Errors cannot be avoided (example, the downing of an Iranian civil Airbus by the U.
S. S. Vincennes in 1998), see A. Lowenfeld, “The Downing of Iran Air Flight 655:
Looking Back and Looking Ahead”, 83 AJIL, 1989, 336.

#T R, Kolb, “Self-Defence and Preventive War”, op. cit., 124.

258 See J. Crawford, infra 111
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in the age of nuclear weapons. But he pursues “what is unacceptable is a system
in which each State is free to make its own determination of when anticipatory
self-defence justifies a waiver of the law prohibiting aggression, freeing it to use
force precisely as if the rest of the Charter system had never been established.”
The author proceeds to a methodological review and scrutiny of the records of
the Security Council in the crises of Korea (1951), the Suez Canal (1956),
Grenada (1983), the Iragi invasion of Kuwait (1990), and cites relevant
judgments and opinions of the 1CJ*°. He further makes a distinction between
substantive rules and institutional processes that implement the rules. The more
indeterminate a norm is the more essential the process by which, in practice, the

norm can be made more specific®®.

93. Benedetto Conforti believes that preventive self-defence is not allowed
either by Article 51 or by the customary law, with the exception of interceptive
self-defence. In the philosophy of the Charter, according to which the
interdiction of the use of force is strictly linked to the system of collective
security under the direction of the Security Council, he contends that if and
when, as often happens, the system does not work, if and when the United
Nations are unable to prevent a crisis or to intervene with military operations or
other means provided for by Chapter VII of the Charter, the prohibition of
preventive self-defence does not work. The result of the paralysis of the
Security Council, on one hand, and the absence of rules of customary
international law, on the other, are a lacuna in the law of jus ad bellum. Hew
concludes that in such cases the possible evaluation of unilateral use of force is

the moral one, and the matter should be put in the context of natural law®®*.

94. b) Pre-emptive self-defence: As already noted (supra paras. 71-73), during
the last sixty years a number of governments and authors raised the question of
the impact that the dramatic change in the instruments of waging war would
have on the very concept of “armed attack” set up by the Charter®®. It is argued
that production, stockpiling and potentiality of use of weapons of mass
destruction, and the various sophisticated missile systems carrying conventional
or nuclear weapons have altered the concept of imminence - if such kind of
threat was envisioned altogether by the drafters of the Charter. On the unproven
condition that Article 51 leaves room to States to respond to threats, this is a

2% Th, Franck, “Fairness in the International Legal and Institutional System”, 240
RCADI, 1993(Il), 280-283.

260 |dem, “The Power of Legitimacy”, op. cit., 102.

%! See also M. Bothe, Terrorism and the Legality of Pre-emptive Force, 228.

%2 A Sofaer, “On the Necessity of Pre-emption”, op. cit., 226, “pre-emption must be
considered responsibly, on a case-by-case basis”.
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question of inter-temporal interpretation of treaties®®®. Another question to be
addressed in this context is on whose hands are the weapons of mass
destruction, and the comparison is made inter alia among those State leaders,
who traditionally handle difficult matters of international conflict, and are able
to understand the meaning of the zero-sum-game in international relations, and
leaders of “failed or reckless States”, who are unpredictable and uncontrolled®*,
as well as for terrorist organizations.

95. Pre-emptive self-defence is not linked to imminence and means action in
presence of “the threat of only the possibility of an attack at some point in the
future™®®. This doctrine pretends that States may invoke the possibility of
“operational activities in other States regarding nuclear, biological and chemical
weapons not directly constituting a threat for the State that takes action to
prevent their use”®®®. The doctrine extends to terrorist acts, including pretended
terrorist acts. It invites States to forget the conceptual difference between the
different conditions triggering reaction in self-defence, focuses on the reaction
to a threat, outside the Security Council, and asserts to its legality if it abides by
the principles of necessity, proportionality, and discrimination®’. It is also

%63 Or “a strong meta-legal argument”, A. Cassese, International Law, op. cit., 358. As
of the inter-temporal aspect an analogy could be drawn from the findings of the I. C. J.
in the Aegean Sea Continental Shelf case, I. C. J. Reports 1978, p. 32, para. 77.

264 \W. M. Reisman, “Remarks”, in “Self-defence in an Age of Terrorism”, op. cit., 143.
265 \W. M. Reisman, A. Armstrong, “ The Past and Future”, op. cit., 526.

266 \\/. M. Reisman, “Remarks”, op. cit., 143.

%7 See discussion, Th. Breitwieser, “Vorweggenommene Selbstverteidigung und das
Volkerrecht”, 47 Neue Zeitschrift fir Wehrrecht 2005, 45-58. Ph. Weckel, “Nouvelles
pratiques américaines en matiere de légitime défense?”, AFDI, 2005, 128. Ch. Buttlar,
“Rechtsstreit oder Glaubensstreit?: Anmerkungen zur Debatte um die praventive
Selbstverteidigung im Volkerrecht”, in J. Brohmer et al. (eds. ), Internationale
Gemeinschaft und Menschenrechte. Festschrift flir Georg Ress zum 70. Geburtstag am
21. Januar 2005, Kéln, 2005, 15. Ch. Schaller, Das Friedenssicherungsrecht im Kampf
gegen den Terrorismus: Gewaltverbot, kollektive Sicherheit, Selbstverteidigung und
Praemption, Berlin, 2004. Ch. Eick, “"Prdemption”, "Pravention" und die
Weiterentwicklung des Volkerrechts”, Zeitschrift fiir Rechtspolitik 2004, 200. O. M.
Lepel, “Die praemptive Selbstverteidigung im Lichte des Volkerrechts”, Humanitares
Volkerrecht 2003, 77. A. Remiro Brotons, “New Imperial Order or (Hegemonic)
International Law?” Austrian Rev. Int. Eur. Law, 2003, 25. M. Pérez Gonzélez, “La
legitima defensa puesta en su sitio: observaciones criticas sobre la doctrina Bush de la
accion preventiva”, Rev. espafiola d. i. 2003, 187. S. Ripol Carulla, “La nueva doctrina
global de defensa preventiva: consideraciones sobre su caracterizacion y fundamento”,
in El imperio inviable: el orden internacional tras el conficto de Irak, Madrid, 2004,
141. S. Laghmani, “La doctrine américaine de la ‘Preemptive Self-defense’”, in Le droit
international a la croisée des chemins: force du droit et droit de la force, VI® Rencontre
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pretended that “the use of force pre-emptively is sometimes lawful and
sometimes not.”?*® For some, pre-emptive use of force is lawful even when it
represents an episode in an ongoing broader conflict initiated by the
opponent.?® Yet in the recent 2005 Case Concerning Military Activities in the
Territory of the Congo the Court did not accept, under the plea of self-defence,
facts that could justify pre-emption?”’. Even those who pretend pre-emption is
admitted, underline the requirement of exhaustion of all reasonable means that

could stop the threat without recourse to the use of force®™.

96. S. Torres Bernardez is of the opinion that “preventive” or “pre-emptive”
self-defence is not self-defence at all. There is no practice to justify it. This
alleged form of self-defence is nothing else but a new presentation of the
preventive wars or armed reprisals forbidden by the United Nations Charter and
contemporary general international law. By introducing new semantics such as
the expressions “pre-emptive” or “preventive” self-defence and the like
attempts are made to enlarge the scope of the concept of “the use of force in
self-defence”. For the same opinion such abuse is possible because recourse to
self-defence does not need authorisation by the Security Council®’%.

97. The doctrine of pre-emptive self-defence was reintroduced with vigor by the
2002 United States” National Security Strategy, confirmed on this point by the
updated 2006 version®”, whose Chapter V entitled Prevent Our Enemies from
Threatening Us, Our Allies, and Our Friends with Weapons of Mass
Destruction declares: “We must adapt the concept of imminent threat to the
capabilities of today’s adversaries (...) The greater the threat, the greater the
risk of inaction -and the more compelling the case for taking anticipatory action
to defend ourselves, even if uncertainty remains as to the time and place of the
enemy’s attack”?™*. The document, focuses on Weapons of Mass Destruction,
refers to what it calls “Rogue States” (where it spells out the characteristics it

internationale de la Faculté des Sciences juridiques, politiques et sociales de Tunis,
Paris, 2004, 137. P. Picone, “La guerra contro I'lragq e le degenerazioni
dell’unilateralismo”, Rivista DI, 2003, 329. Cf. T. Treves, Diritto internazionale.
Problemi fondamentali op. cit.

%8 \W. Taft, T. Buchwald, “Pre-emption, Iraq, and International Law”, 97 AJIL, 2003,
558-560.

%69 On the “last opportunity” the Security Council gave to Iraq by Resolution 1441, ibid,
563. A. Sofaer, “On the Necessity of Pre-emption”, op. cit., 223.

20| C. J. Reports 2005, p. 32, para. 143.

2™ A Sofaer, “On the Necessity of Pre-emption”, op. cit., 223.

272 See S, Torres Bernardez, infra 111,

2% See <www. whitehouse. gov/nsc/nss 2006> (visited 20 March 2007).

" The National Security Strategy of the United States of America (September 17,
2002). See <www. white house. gov/nsc/nss. pdf> (visited 20 March 2007)
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gives to this qualification) and “Terrorists” (obviously non-State “private”
actors), but specifies “The United States will not use force in all cases to pre-
empt emerging threats, nor should nations use force as a pretext for aggression.”

98. A recent comparative survey on pre-emptive self-defence held by W.M.
Reisman and A. Armstrong®” arrives at the following conclusions: a/ already
under the Roland Reagan Administration (1984) the claim to pre-emptive self-
defence has been made by the United States and was repeated by both
Republican and Democrat Administrations; b/ the George W. Bush
Administration has now a tendency to limit the claim on the rationality of State
regimes who are acquiring weapons of mass destruction and/or support
terrorists; ¢/ the 2006 U.S. National Security Strategy places more emphasis on
alternatives to military pre-emption and reliance on multilateral solutions; d/ the
Security Council went ahead of the 1CJ not only on the origin of the armed
attack, but also by adopting an attitude that *“amount[s] to a tacit
acknowledgment that [force] may sometimes be lawfully used anticipatorily and
even pre-emptively”?’®. The same survey presents the positions of “U.S.
partners” in lIrag, as well of “non-partners.” It contains appreciation on the
possible endorsement of the pre-emptive doctrine?”’, but also stresses the

dangers that the doctrine could entail for the international peace and security®’®.

99. The 2003 intervention in Iraq widened the gap of entirely divided opinions
on pre-emption. It is to be noted at the outset, that although the October 2002
Resolution of the U.S. Houses of Congress used both implied authorization and
self-defence?”, reportedly, before international organs the U.S. government did
not invoke self-defence?®’. However, the issue of self-defence was widely on the
agenda of the discussions regarding Operation Iragi Freedom. Those in favor of
the use of force also on grounds of (pre-emptive) self-defence against Iraq

izz W. M. Reisman, A. Armstrong, “The Past and Future”, op. cit., 525-550.

Ibid.
2" See however, Ch. Gray, “The Bush Doctrine Revisited: The 2006 National Security
Strategy of the USA”, Chinese Journal of International Law, vol. 5, 2006, 555-578. The
author compares with the European Union Security Strategy that does not adopt the
doctrine of pre-emptive self-defence, does not expressly identify “rogue States” and
does profess respect for international law.
278 |, Henkin argued “to say that whoever sets up ‘offensive weapons’ justifies pre-
emptive use of force would justify force by everyone everywhere. All nations are now
faced by someone with power to strike them”. Op. cit., 162.
2% See Ch. Gray, International Law and the Use of Force, op. cit., 182.
280 3. Brunée, St. Toope, “ The Use of Force : International law After Iraq”, op. cit., 794.
D. Critsiotis, “Arguments of Mass Confusion”, 15 EJIL, 2004, 233. Analysis of reasons
by Ch. Gray, op. cit., 181-184.
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invoked that the regime of Saddam Hussein repeatedly violated the Security
Council resolutions on the cessation of aggression against the Kuwait®®. The
cooperation between the Iragi authorities and the International Atomic Energy
Agency has been very problematic®®. Officials of the Agency cited examples of
falsification of documents and obstruction of inspectors and said that a high
number of chemical weapons were still uncounted. Iraq, despite the embargo,
continued to import chemicals. The regime recorded a bad precedent by the use
of chemical weapons against its own population and has embarked in a series of
protractions and aggressive rhetoric against a number of western countries. For
the above opinion the legal basis for intervention is to be found mainly in
Security Council Resolutions 687 (1990), 687 (1991) and 1441 (2002)?%,

100. In the wider context of events of the last decade, in parallel to self-defence,
it has also been contended that many arguments, including humanitarian,
justified all armed interventions in different parts of the world, levels and
situations®*. In the line of this opinion®® it is said, regimes such as the one of

%81 See debates in the Security Council, S/PV. 4692 (23 January 2003), S/PV. 4701 (5
February 2003), S/PV. 4707 (14 February 2003), S/PV. 4709 (18, 19 February 2003),
SIPV 4714 (7 March 2003), S/PV. 4717 (11,12 March 2003), S/PV. 4721 (19 March
2003), S/PV. 4726 (26,27 March 2003), S/PV. 4732 (28 March 2003) and Resolution
1476 (2003).

%82 see statement by H. Blix: “cooperation was often withheld or given grudgingly”,
S/PV. 4692 (27 January 2003) 2.

283y Dinstein, War,Aggression and Self-Defence, op. cit., 296 et seq.

284 See “Remarks” of M. J. Glennon, 97 ASIL Proceedings, 2003, 150-152. The same
author (“The Fog of Law: Self-defense, Inherence, and Incoherence in Article 51 of the
United Nations Charter”, 25 Harvard J. L. &Pub. Policy, 2001-2002, 539-558)
contends that international rules concerning use of force are no longer regarded as
obligatory by States and that the international system has come to subsist in a parallel
universe, one de jure and one de facto. For him de jure is the system of the U. N.
Charter, a set of illusory rules that would govern the use of force among States in a
platonic world of forms. The de facto system consists of actual State practice, where
between 1945 and 1999 two thirds of the membership of the United Nations fought 291
interstate conflicts. M. Glennon identifies in Article 51 as interpreted by the I. C. J. and
scholars the following three “illogics”: a/ providing weapons and logistical support to
terrorists does not constitute an ‘armed attack’, b/ defensive use of force to overthrow a
Government that provides a safe heaven to terrorists is disproportionate per se and
unlawful, and c/ anticipatory self-defence is not permitted because no armed attack
occurred. See also M. Bonefeder, “Here, There, and Everywhere. Assessing the
Proportionality Doctrine and U. S. Uses of Force in Response to Terrorism After the
September 11 Attacks”, 88 Cornell LR, 2002, 155.

% R, Bermejo Garcia, “El debate sobre la legalidad internacional tra la crisis de Iraq y
las Naciones Unidas”, XIX Anuario de Derecho Internacional, 2003, 41-69.
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Saddam Hussein cannot stand in the international community of the 21°
century. The legality of intervention was based on several Security Council
Resolutions. According to this view self-defence was also the justification for
the bombing of Tripoli, and interventions in Somalia, Rwanda, Bosnia-
Herzegovina, Afghanistan, where the United Nations proved unable to act, and
other means showed the path from legitimization to legality in the use of force.

101. As for Irag, those opposing intervention retorted that non-compliance by
Iraq with the relevant Security Council resolutions did not mean that the armed
conflict was reactivated. There was no proof that the embargo was not effective
and that traffic of prohibited materials did not stop, the long sanctions made it
difficult for the Iraqgi government to produce nuclear weapons. Consequently,
according to this opinion, the legal basis, namely armed attack, was missing.
The armed conflict that started with the invasion of Iraq in Kuwait ended in
1991 by the success of the Coalition and the repelling of the aggressor. A
situation of self-defence no longer existed, and the Security Council by
Resolution 687 or otherwise, did not authorize the use of force against Iraq in
case of non-compliance with the orders given by that organ. Another resolution
of the Security Council authorizing the use of force was necessary. It becomes
finally clear that the rationale of self-defence was used as an ancillary argument
in that international crisis.

102. In the light of the above, it can be said that the doctrine of pre-emption
encompasses unilateral as well as collective reactions against new types of
threats. In the same time it widens the concept of threat, eliminates the
requirement of imminence and goes far beyond Article 51 and customary
law?®®, with or without reference to the Caroline formula (see supra no 89). It is
also argued that under present international law there is no need for the concept
of pre-emptive self-defence. “It is clearly incompatible with present Charter law
and does not fall within the narrow frame of the concept of anticipatory self-
defence™®’; it adds confusion in an already controversial area and has been
qualified “unnecessary and divisive”*®,

8 According to A. Remiro Broténs, Derecho Internacional, op. cit., 1067-1069, it is a
doctrine of hegemonic international law.

%7 R. Hoffmann, “International Law and the Use of Military Force”, op. cit., 33. See
also A. Anghie, “The Bush Administration Pre-emption Doctrine”, op. cit., 327.

288 Ch. Gray, International Law and the Use of Force, op. cit., 193.
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The World Summit of September 2005 and the invitation to a more active
involvement of the Security Council

103. At the World Summit of September 2005 the heads of State and
Government failed to address self-defence, though the issue figured in the draft
until August 2005. The deletion of the relevant sentence was due to opposing
views, among other questions on the dilemma, reactive or preventive
(anticipatory in both senses or pre-emptive) self-defence. Thus, the Outcome
Document limits itself to the commitment of the United Nations Member States
to adopt multilateral measures in facing global threats to the peace, or
aggression and other breaches of the peace, including terrorism, and “reaffirms
that the relevant provisions of the Charter are sufficient to address the full range
of threats to international peace and security”?®°.

104. Before that, the High Level Panel set up by the Secretary-General in the
Follow-up to the Outcome of the Millennium Summit**® had discussed the issue
of self-defence on the basis of Article 51 whose language, it is said, “is
restrictive”. “However”, says the Panel, “a threatened State, according to long
established international law, can take military action as long as the threatened
attack is imminent, no other means would deflect it and the reaction is
proportionate. The problem arises when the threat in question is not imminent
but still claimed to be real: for example the acquisition, with allegedly hostile
intent, of nuclear weapons—-making capability.”®* “The short answer is if there
are good reasons for preventive military action, with good evidence to support
them, they should be put to the Security Council, which can authorize such
action if it chooses to. If it does not so choose, there will be, by definition time
to pursue other strategies, including persuasion, negotiation, deterrence and
containment, and to visit again the military option (...)”. “For those impatient
with such a response, the answer must be that, in a world full of perceived
potential threats, the risk to the global order and the norm on non intervention
on which it continues to be based is simply too great for the legality of
unilateral preventive action, as distinct from collectively endorsed action, to be
accepted. Allowing one to so act is to allow all.” And the Panel concluded: “We
do not favor the rewriting or reinterpretation of Article 5172%,

289 United Nations, General Assembly, Doc. A/Res. /60/1 (24 October 2005), paras. 68-
88, para. 79.

20 A More Secure World: Our Shared Responsibility, United Nations, General
Assembly, Doc. A/59/565. See also N. Ronzitti, “The Report of the High-Level Panel on
Threats, Challenges and Change”, X1V Italian YBIL, 2004, 3 et seq.

21 A More Secure World, op. cit., para. 188.

%2 |bid., paras. 190, 191, 192.
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105. In conclusion, the traditional and dominant position is that current
international law is capable to counter any threat to international peace and
security. As for the timing of the reaction, there is a tendency to admit that
Article 51 including customary law provides, under strict conditions (which
either are not spelled out or are not the same for all commentators) for the
possibility of stricto sensu anticipatory, in the sense of interceptive, use of force
in self-defence. And the dominant opinion is that pre-emptive self-defence is
incompatible with present treaty and customary international law and “would
have amounted to a legal license to the State invoking it to act as Judge, Jury
and Lord Executioner in its own case”*®®,

State of necessity and self-defence

106. Notwithstanding the doubts and objections expressed long ago by
governments and authors and repeated during the elaboration by the ILC of the
Draft Articles on State Responsibility (inter alia because the concept
encourages abuses of non-performance by States of their international
obligations), the most recent assumption by the Court in Gabcicovo Nagimaros
is that the concept of “state of necessity” is “a ground recognized by customary
international law for precluding the wrongfulness of an act not in conformity
with an international obligation”?**. The Court added that here again the State
concerned is not the sole judge of whether the conditions have been met.

107. After some hesitation the concept of “state of necessity”** is now codified

and cautiously phrased in the negative in Article 25 of the Draft Articles on
State Responsibility. Article 25 is understood to operate under a number of
cumulative conditions summarized by the ICJ in Gabcicovo Nagymaros as
follows: (the state of necessity) must be occasioned by an essential interest of
the State which is the author of the act conflicting with one of its international
obligations; that interest must have been threatened by a “grave and imminent
peril”; the act being challenged must have been the *only means” of
safeguarding that interest; that act must not have “seriously impair[ed] an
essential interest” of the State toward which the obligation existed; and the State
which is the author of that act must not have *““contributed to the occurrence of

2% E_McWhinney, “The United Nations and the International Legal Principle of Non-
Use-of-Force: Unilateralism. Pre-emptive Strikes, and the Invasion of Irag”, V. Crnic-
Grotic, M. Matulovic (eds.), International Law and the Use of Force in the Turn of the
Centuries, Rijeka, 2005, 119.

% Gabcicovo Nagimaros, I. C. J. Reports 1997, p. 40, para. 51.

2 A, Laursen, “The Use of Force and (the State of) Necessity”, 37, Vanderbilt J.
Transn’l L. (2), 2004, 485 et seq. A “safety valve” according to R. Ago, Report, op. cit.,
51.
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the state of necessity”’*®. Furthermore, Article 26 discards any exoneration of
unlawfulness for acts contrary to a peremptory norm of general international
law.

108. The question of the distinction as well as the relationship between self-
defence and state of necessity has been raised in the first stages of the work of
the ILC. At the end of the exercise the Commission maintained the distinction,
first by presenting two different provisions for the respective concepts (Article
21 on self-defence and Article 25 on “necessity”) and second by stating “the
plea of necessity is exceptional in a number of respects. Unlike consent (Article
20), self-defence (Article 21), or counter-measures (Article 22) necessity is not
dependent on the prior conduct of the injured State”®®’. Nevertheless, confusion
is not always avoided, since the principles of necessity and proportionality are
decisive for the legality of the operation of the two concepts and the ILC only
here refers to Caroline (although in self-defence necessity is not an abstract
notion: what is requested from the State exercising that right is to take the
necessary, in opposition to non-necessary, measures)®*. It has been noted that
the ILC’s distinction between the two concepts is “artificial and erroneous™®*°,
As to prior conduct of the injured State, the problem of conduct is not excluded
altogether from the situations provided for in Article 25 (on necessity) of the
Draft Articles.

109. There are also cases where both the “state of necessity” and self-defence
are invoked for the same action of a State towards another State, and this leads
to confusion. Finally, it is affirmed that necessity does not permit derogation
from the prohibition of the use of force®®. Finally, here again we are faced with
a problem of semantics: The ILC uses in English the term “necessity” (but in
French the text maintains état de nécessité) while the Court uses the accurate
expression “state of necessity” that conceptually distinguishes it from the
requirement of “necessity” in the application of Article 51 of the Charter. The
text of the initial Article 33 adopted on first reading by the ILC had used the
expression “state of necessity”*"".

2% In the Gabcicovo-Nagimaros case the Court entered the discussion on the “state of
necessity” on the occasion of a dispute involving, among other things, issues of
protection of the environment.
27 Commentary, para. 2, under Article 25, in J. Crawford, The ILC’s Draft Articles, op.
cit., p. 178.
2% Cf. 1. C. J. Reports 1986, p. 94, para. 176
2%y Dinstein, War, Aggression, op. Cit., 247.
%00 3 \erhoeven, “Les ‘étirements’ de la légitime défense”, op. cit., 75.
%1 The use of the term necessity was due to the English legal literature of an earlier age.
R. Ago, Report, op. cit., 18.
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Collective self-defence

110. As already said, the ratio for the introduction of the concept of collective
self-defence in the Charter was safeguarding consistency with the then inter-
American system of mutual defence and thus enlarging the concept of self-
defence®”. “Collective” also means action of two or more States outside the
framework of these and other regional agreements®®. The option of collective
self-defence lies with the target State®®. It is conceived as a plurality of acts of
“individual” self-defence undertaken collectively and as the case might be,
concurrently®®. It means defence in favor of another State victim of aggression
by a third State, or defence in favor of the totality of the States participating in
an alliance, for each other. Derek Bowett elaborated a theory of proximity*®,
and R.St.J.Macdonald supported the idea that if an agreement does not exist
between two or more States, in case of aggression against one State, any other
State invoking the right of self-defence has to prove that an armed attack against
the victim State is an armed attack against itself**.

111. Judge Oda wrote that collective self-defence was a concept unknown
before 1945°%, since before the Second World War the jus ad bellum was open
to all States for any reasons, just war was not a legal precept and it had a rather
offensive character. In the past there has been some discussion on the
autonomous character of the concept of collective self-defence and to its
dependency on the individual right. The reasons that prevailed during the
elaboration of the Charter for the inclusion of the relevant provision on regional
agreements in Chapter VIII and not in Chapter VII have been sufficiently
analyzed®®. In the Nicaragua case the Court opted for a limited right of
collective self-defence within a precise legal framework.

%2 4 Lauterpacht, Oppenheim’s International Law, 1, London, 1952, 155.

%3 R. Ago, Report, op. cit., 68. General discussion in Y. Dinstein, War, Aggression and
Self-Defence, op. cit. ,252 et seq.

%04 -A. Sicilianos, Les réactions décentralisées a I'illicite, op. cit., 119-134, at 124,

%5 D, Bowett, “Collective Self-Defence under the Charter of the United Nations”,
BYBIL, 1955-56, 130-161. See however, R. Ago, Report, op. cit., 68.

%6 D Bowett, Self-Defence in International Law, op. cit., 200-238.

%7 R. St. Mac Donald, “L’emploi de la force par les Etats en droit international”, in M.
Bedjaoui (ed. ), Droit international. Bilan et perspectives, t. 2, Paris, 1991, 779.

%% judge Oda, Dissenting Opinion, I. C. J. Reports 1986, p. 253-258, paras. 90-96.

%9 ¢, H. Waldock, “The Regulation of the Use of Force”, op. cit., 503, reminded the
distinction between Chapters VII and VI1II of the Charter, and pointed out that the latter
“subordinates fully regional arrangements to the Security Council and specifically
directs that enforcement action should not begun regionally without the Council’s
approval”.
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112. Collective self-defence based on a pre-existing agreement can serve as a
deterrent for potential aggressors and that was the objective for the creation of
NATO and the Warsaw Treaty. It is suggested that the creation of these regional
alliances prevented the international community from experiencing extended
use of force at least during the “cold war”. Collective self-defence is also
initially conceived as an institution in favor of weaker States.

113. It is however widely recognized that the notion of collective self-defence is
open to abuse®®. It can be used as a pretext for intervention against weaker, but
equal and sovereign States members of an alliance, and extend intervention
beyond the territorial limits of the States participating in the alliance or set up
for the self-defence of the alliance. Alliances invoking self-defence can be
involved in civil wars and thus threaten the international peace and security.

114. Organizations of collective self-defence can operate separately, but also
collaborate and act under the control of the Security Council (by delegation of
power, or as “surrogates”) or, while acting autonomously, receive an ex post
facto approval by the Security Council®'. It is argued, however, that regional
organizations of collective self-defence, that are politically (if not legally)
independent vis-a-vis the United Nations, can play a role detrimental to the
functioning (if any) of the collective security system and thus constitute a return
to the balance of power system®?. It is also contended that separated from the
corpus of the Charter system (a system with weaknesses and failures) regional
organizations of collective self-defence can develop hegemonic behaviors and
create further difficulties for the Security Council when the Council tries to take
measures after the action undertaken by those organizations®.

115. The prohibition of the use of force and the right of self-defence are valid
for international organizations as well. On the other hand, States victims of an
armed attack from an international organization have the right to respond in
self-defence. Yet as in the present state of affairs international organizations
have no locus standi before the International Court of Justice or other pre-
established international court, it is not possible to obtain a judicial assessment

310 | €. J. Reports 1986, Judge Jennings, Dissenting Opinion, 543, 544.

11 Cf. U. Villani, “Les rapports entre I’ONU et les organisations régionales dans le
domaine du maintien de la paix”, 290 RCADI, 2001, 289 et seq. N. Tsagourias, “The
Shifting Laws on the Use of Force and the Trivialization of the UN Collective Security
System: The Need to Reconstruct It”, XXXIV Netherlands YBIL, 2003, 55 et seq.

%12 3. Delbriick, “Collective Self-defense”, in Encyclopedia of Public International Law,
op. cit., vol. 1, 1992, 658.

%13 «gj I’on continue & laisser cette notion (de légitime défense) dans une imprécision
léguée par le droit international antérieur, chacun de ces pactes peut étre aisément utilisé
a des fins agressives”, J. Zourek, Rapport provisoire, op. cit., 4.
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of the use of force illegally or in self-defence by an international organization as
such. In the Case Concerning the Legality of the Use of Force (Serbia-
Montenegro v. Belgium, France and other States)®* the question of jurisdiction
focused on the participation of Yugoslavia in the Statute of the Court, and the
issue was not dealt with by the Court.

116. To the question if there is need for a pre-existing agreement (bilateral or
multilateral) for the exercise of the right of collective self-defence the answer is
no. Moreover, is common interest sufficient for the exercise of the collective
right of self-defence? The answer is yes, on the condition that the victim State
requests assistance. There is no right of a State to act unilaterally on self-
defence for another State. In that respect the Court in the Nicaragua case upheld
two declaratory steps: First, the State victim of an armed attack must “form and
declare the view that it was so attacked” (para.195) and seek foreign
assistance®®. The Court insisted that the right to use force in collective self-
defence could only exist if a State had been the victim of an armed attack and
thus had itself the right to use force by way of individual self-defence®!®.
Second, States participating in collective self-defence in favor of the victim
State are likewise requested to inform the Security Council. For the Court, the
absence of reporting is an indication or evidence that the intervening States
cannot exercise the right of collective self-defence.

117. Indeed, Article 51 provides that “measures taken by Members in the
exercise of this right of self-defence shall be immediately reported to the
Security Council, etc.” This also means that States Members of coalitions,
alliances and other international organizations are equally bound to report to the
Security Council on measures taken by them. It is to be noted that in the
campaign in Afghanistan (2001) the Security Council recognized with gratitude
the contribution of NATO and many nations to ISAF**’and only requested
quarterly reports on implementation of its mandate by the International Security

41, C. J. Reports 2004, Case Concerning the Legality of Use of Force (preliminary
objections), Judgment of 15 December 2004. See however the written objections of
France, paras. 56, 57 and 58.

#13 Criticized as formalistic by Judge Schwebel.

318 “The decision thus knocks on the head the wholly illogical, but far from uncommon,
notion that a group of States, no one of which has a right to take military action by itself
somehow acquires a right to use force because they are acting collectively”. Ch.
Greenwood, “The International Court of Justice and the Use of Force” in Fifty Years of
the 1. C. J., op. cit., 382.

%17 |bid., preamble.
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Assistance Force (ISAF), a multinational force participating in the security,

governance, development and counter-narcotics operation in that country*.

Self-defence and Palestine

118. In the proceedings concerning the Opinion on the Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory, Israel
claimed, inter alia, the right to take non-forcible measures of self-defence. The
ICJ noted “detail presented on this line of argument in these proceedings is as
yet unknown” and treated the issue in an abstract way. In a brief paragraph 139,
the Court stood on the traditional interpretation that Article 51 applies only in
inter-State relations and found that this provision was not applicable to the
situation, as Israel did not claim that the attacks against it were imputable to a
State®. The second basis of the Opinion for the non-applicability of Article 51
was the fact that “Israel exercises control in the Occupied Palestinian Territory
and that, as Israel itself states, the threat which it regards as justifying the
construction of the wall originates within, and not outside, that territory”.

119. The Court found that the situation is different from that contemplated by
Security Council Resolutions 1368 (2001) and 1373 (2001), and therefore Israel
could not invoke these Resolutions in support of its claim to be exercising a
right of self-defence.

Part I1. Specific problems arising from self-defence and non-State actors

Possible scenarios

120. Under this heading the following situations could occur: 1/ Armed attack
against a State A by non-State actors organized, instigated, assisted by a State B
(territorial host or not); 2/ Armed attack against State A by non-State actors sent
by State B under the above conditions in order to assist State C; 3/ Armed attack
against a State by non-State actors acting “independently” aa/ from area within
the jurisdiction of another State, bb/ beyond State jurisdiction.

Indirect attack against States by other States through non-State actors

121. As already mentioned, Article 3 (g) of the Definition of Aggression was
taken by the ICJ as expressing customary law. Such a situation qualified as a

%18 See Security Council Resolution 1707/2006, operative para. 5.

3191, C. J. Reports 2004, Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territories, 9 July 2004. See however declaration by Judge
Buergenthal, (p. 2), para. 6, and Separate Opinion by Judge Higgins, (p. 7), para. 33.
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“constructive armed attack™*? can trigger, according to Article 51, acts of self-
defence by the victim State®*, and the Court adopted strict conditions of
application of the rule®®. Non-State actors involved in the attack can be
considered de facto State organs®?. Nevertheless, the Court held that violent
acts may not constitute armed attacks in the sense of Article 51. They may be
completely internal, have no international dimension, or not be of a gravity
corresponding to an armed attack®*.

122. Many aspects of that problem were dealt with, and were not met without
objection, in the Nicaragua case.’® In the Case Concerning Armed Activities on
the Territory of the Congo®” the Court, in line with its position in the Opinion
on the Wall examined Article 51 as between States only. The critical sentence in
paragraph 146 reads as follows: “It is further to be noted that, while Uganda
claimed to have acted in self-defence, it did not ever claim that it had been
subjected to an armed attack by the armed forces of the DRC” (Democratic
Republic of the Congo). The ‘armed attack’ to which reference was made came
rather from the ADF (a rebel group named Allied Democratic Forces)”. The

%20 M. Bothe, “Terrorism and the Legality”, op. cit., 230. Y. Dinstein, War, Aggression,
op. cit., 189, citing W. Wengler, in RCADI, 1971, 408. In examining the “Cuban crisis”
of 1962 Ch. Fenwick was of the opinion that “the Cuban incident was a clear case of
self-defense, since the missile bases with atomic warheads were a ‘constructive armed
attack under Article 51 of the Charter”, 57 Am. Soc’y Int’l L. Proc., 1963, 17. But Q.
Wright held that the missiles in Cuba and the Soviet transit of missiles to Cuba “did not
constitute an armed attack”, ibid., 10. And L. Henkin reminded that in the Cuban crisis
the United States government refrained from claiming justification under Article 51.
Ibid., 151. Finally, R. N. Gardner, in 97 AJIL 2003, 585-590, at 587, explains why the
United States during the 1962 Cuban crisis did not embrace a concept of pre-emptive
self-defence.

%21 . Dinstein, War, Aggression, op. cit., 247: “Extra-territorial law enforcement is a
form of self-defence, and it can be undertaken by Utopia against terrorists and armed
bands inside Arcadian territory only in response to an armed attack unleashed by them
from that territory. Utopia is entitled to enforce international law extra-territorially if
and when Acadia is unable or unwilling to prevent repetition of that armed attack”.

%2 Cf. 0. Corten, F. Dubuisson, “Opération ‘liberté immuable’. Une extension abusive
du concept de la légitime défense”, RGDIP, 2002, 57 et seq.

%3 R. Ago, “Report”, op. cit. Y. Dinstein, War, Aggression, op. cit. A. Cassese,
“Terrorism is also Disrupting”, op. cit.

¥4 D, Jinks, “Remarks”, 97 ASIL Proceedings, 2003, 144.

25 Cf. L. -A. Sicilianos, “L’invocation de la légitime défense face aux activités d’entités
non-étatiques”, Hague YBIL, 1989, 149-168.

%26 1. C. J. Reports 2005, Case Concerning Armed Activities on the Territory of the
Congo, op. cit., paras. 146, 160. Cf. J. Kammerhofer, “The Armed Activities Case and
Non-State Actors in Self-defense”, 20 Leiden J. Int’l L. ,2007, 89-113.
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Court found that there was no sufficient proof of the involvement, direct or
indirect, of the Government of DRC in the attacks. These attacks did not
emanate from armed bands or irregulars sent by the DRC or on behalf of the
DRC, in the sense of Article 3(g) of the 1974 Definition of Aggression. And the
Court concluded: “...the legal and factual circumstances for the exercise of the
right of self-defence by Uganda against the DRC were not present™?’.

123. In the above case the Court had to adjudicate a dispute between States, and
it considered that acts of non-State actors would be assessed only if they were
attributed®® to one of the Parties. It found no need to respond to the contentions
of the Parties as to whether and under what conditions contemporary
international law provides for a right of self-defence against “armed attacks” by

irregular forces in no relationship with a State®®.

124. While agreeing with the final conclusion that Uganda’s military
intervention was of such a magnitude and duration that it entailed a grave
violation of Article 2(4) of the Charter, Judge Kooijmans pointed out that the
Court missed a chance to fine-tune the position it took 20 years ago on whether
the threshold set out in the Nicaragua case is still in conformity with
contemporary international law: “Even if one agrees that mere failure to control
activities of armed bands cannot by itself be attributed to the territorial host
State as an unlawful act, this does not necessarily mean that the victim State is
under such circumstances not entitled to exercise the right of self-defence under
Article 517, In the same line, Judge Simma stressed that the Court should
have taken the opportunity to clarify the state of the law *“on a highly
controversial question which is marked by great controversy and confusion - not
the least because it was the Court itself that has substantially contributed to this
confusion by its Nicaragua judgment two decades ago.”*** Both judges referred
to the inherent right of self-defence that does not confine the armed attack to
States only, and to the impact of Security Council resolutions 1368(2001) and
1363(2001) on the evolution of the law®*.

125. The reluctance of the Court is understandable in view of the repeated
abuses in the use of force since the creation of the United Nations. Many

%7 |pid., paras. 131-135.

%28 On the problem in general see L. Condorelli, “L’imputation & I’Etat d’un fait
internationalement illicite : solutions classiques et nouvelles tendances”, 189 RCADI,
1984 (VI1), 9 et seq.

%91, C. J. Reports 2005, Case Concerning Armed Activities on the Territory of the
Congo, para. 147.

%0 |pid., Judge Kooijmans, Separate Opinion, (p. 6), paras. 25-26.

! |bid., Judge Simma, Separate Opinion, (p. 2), para. 8.

%2 Judge Kooijmans (p. 6), para. 28. Judge Simma (p. 3), para. 11.
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scholars are also of the opinion that Article 51 addresses lawful use of force
only in State-to-State relations. However, if the use of force by non-State actors
is left outside the Charter, the risk is greater for the victim States to act beyond
the principles of necessity and proportionality and for the Security Council to be
prevented from exercising its duties and powers in the field of international
peace and security under the Charter.

Attribution of an attack by non-State actors to a State. The input of the law of
State responsibility in the concept of self-defence

126. Although important in an overall scheme, and considered as a prerequisite
by the Court from the Corfu Channel case to the Oil Platforms case®*, state
responsibility is technically separated from the right of self-defence®".
However, in a situation where a wrongful act by non-State actors is to be
attributed to a State, the conditions required for the attribution have to be met*®.
This approach is criticized by some on grounds that it does not facilitate a
strategy of deterrence of terrorist acts under preparation in a foreign territory. It
is added that it risks to permit excessive application and could “render States
less likely to support opposition groups in rogue States for fear that their
conduct could be imputed to the supporting States”, and thereby “a decline in
such support may frustrate global democracy promotion and antiterrorism
efforts”.** As far as democracy is concerned ideological stances being outside
the context of self-defence, it is reminded that in the Nicaragua case the Court
said that “adherence by a State to any particular doctrine does not constitute a
violation of customary international law; to hold otherwise would make
nonsense of the fundamental principle of State sovereignty, on which the whole
of international law rests, and the freedom of choice of the political, social,
economic and cultural system of a State”®*.

127. According to Article 8 of the ILC’s Draft Articles on State Responsibility
“the conduct of a person or group of persons shall be considered an act of a
State under international law if the person is in fact acting on the instructions of,

31, C. J. Reports 2003, p. 189, paras. 57, 190, para. 61, pp. 191-192, para. 64, p. 195,
paras. 71-72.

% J. Verhoeven, “Les étirements”, op. cit., 59. Sp. Aktypis, L’institution de la légitime
défense, op. cit. 254-282.

5 See |. C. J. Reports 1986, pp. 60-61, paras. 101-109.

¥8 D, Jinks, “Remarks”, op. cit., 146.

%71, C. J. Reports 1986, p. 133, para. 263. J. Verhoeven, “Les étirements”, op. cit., 63,
65. J. Brunée, St. Toope, “The Use of Force: International Law After Irag”, 53 ICLQ,
2004, 793-796.
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or under the direction and control of that State in carrying out the conduct™,
The above provision is restrictive, and takes into account the position held by
the ICJ in the Nicaragua case. In dealing with the difficult question of “control”
the Court held the United States responsible for the “planning, direction and
support” given to the “contras”. But it rejected the claim that all the conduct of
the “contras” was attributable to the United States. In elaborating on the notion
of control it stressed the need for effective control and said that “for this conduct
to give rise to legal responsibility of the United States it would in principle have
to be proved that that State had effective control of the military or paramilitary
operations in the course of which the alleged violations were committed®®.
And in the Case Concerning Armed Activities on the Territory of the Congo the
Court evaluated the proofs of attacks by armed bands and irregulars 21[)1 the basis

of the provision of Article 3(g) of the 1974 Definition of Aggression™™.

128. Another important step of the Court in the Case of Armed Activities in the
Congo is that it proclaimed the declaratory character under customary
international law of the 1970 Declaration on Friendly Relations providing that
“States have the duty to refrain from organizing, instigating, assisting or
participating in acts of civil strife or terrorist acts in another State or acquiescing
in organized activities within its territory directed towards the commission of
such acts, when the acts referred to (...) involve a threat or use of force”3*.

129. The ILC Commentary under Article 8 of the Draft Articles takes note of
the Appeals Chamber of the International Criminal Tribunal for the Former
Yugoslavia broader interpretation of the notion of “control”. That Chamber was
satisfied by the existence of an “overall control” of the non-State actors by the
State, and not “effective control”. It is reminded that the legal issues and the
factual situations were different in the two cases. The Commentary further says:
“Each case will depend on its own facts, in particular those concerning the
relationship between the instructions given or the direction or control exercised
and the specific conduct complained of. In the text of Article 8, the three terms
“instructions”, “direction”, and “control” are disjunctive; it is sufficient to
establish any one of them”.3* On the other hand, Article 11 of the ILC Draft
reflects the jurisprudence in the U.S. Diplomatic and Consular Personnel case
and says that a conduct of non-State actors that is not otherwise attributable to a
State, shall be also considered an act of that State under international law, if and

8 Article 8, in J. Crawford, The ILC’s Draft, op. cit., p. 110.

9|, C. J. Reports 1986, pp. 62, 64, paras. 109,115.

0| C. J. Reports 2005, op. cit., (pp. 52-53), paras. 143-146.

%1, C. J. Reports 2005, op. cit., (p. 56), para. 162.

2 Article 8, Commentary, para. 7, in J. Crawford, The ILC’s Draft, op. cit., p. 113.
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to the extent that the State acknowledges and adopts the conduct in question as
its own.

130. Many contemporary problems regarding armed activities and non-State
entities or groups need further clarification. The first, is the extent of the
obligation of a State to prevent activities that violate (or cause other harm) to
the territory of another State. In the Corfu Channel case the Court, after
confirming “every State's obligation not to allow knowingly its territory to be
used for acts contrary to the rights of other states”, did not accept an alleged
right of intervention®*. Another question concerns the State from whose
territory the armed attack originates where it does not “instructs, directs,
controls” the non-State actors authors of the attack, and the acts cannot be
imputable to it. Opinion stresses that the victim (or target) State cannot claim a
right of self-defence against that State and should respect its territorial integrity.
But others pretend to the contrary.

131. The case of Afghanistan (2001) contributed to an important development
of Charter law, as self-defence, individual and collective, operated alongside
with collective security. Opinion holds that the military intervention of the
Coalition forces was legally based, not only in the Resolutions of the Security
Council and the reactions of other international organizations (NATO, OAS)
and States®** but also on the fact that the government of the Taliban “harbored
and supported’* an organization engaged in terrorist acts, and strenuously
refused to cooperate in the curving of the activities of the said organization®®.
Supporters of this opinion invoke a series of reasons, such as the scale of
incidents, their perception as military attacks, the qualification by other nations,

the nature of the acts as criminal under international law.**” Another opinion

¥31.C. J. Reports 1949, p. 22, p. 35.

¥4 See St. Ratner, “Jus ad Bellum and Jus in Bello After September 11”7, 96 AJIL, 2002,
905-921, at 909-910. The author reminds that “only a handful of governments opposed
the U. S. attacks. This opposition included strong condemnations by Iraq, Sudan and
North Korea (. . .) as well as more nuanced condemnations by the governments of Cuba,
Malaysia, Iran” (910).

3 In a speech to the U. S. Congress on September 20, 2001, President G. W. Bush
stated: “From this day forward, any nation that continues to harbor or support terrorism
will be regarded by the United States as a hostile regime”. Weekly Comp. Press, Doc.
1347, 1349 (September 24, 2001).

*8M. Bothe, “Terrorism and the Legality”, op. cit., 230, speaks of “constructive armed
attack”.

#7°5. Murphy, “Terrorism and the Concept of Armed Attack in Article 51 of the U. N.
Charter”, 43 Harv. Int’l L. J., 2002, 41. G. Gaja, “In What Sense was There an ‘Armed
Attack?’”, at <www. ejil. org/forum> (visited 20 April 2007) discusses the impact of
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holds that harboring an organization or complicity lays outside the law of
international responsibility, including jurisprudence in Tadic, and hence it does
not permit by itself the exercise of self-defence.3*® However, it is contended that
“contemporary expectations” go further than earlier views by accepting State
responsibility not merely for sending or controlling non-State actors, but also
for sheltering them®®. It is pointed out that when a State is actively countering
terrorist activities of non-state actors operating from its territory, a victim
State’s forcible reaction against the territorial State “is simply not a necessary
use of force”®°. But it is argued that when a State is unable to meet its terrorism
prevention obligations it is under an obligation to accept offers of counter-
terrorism assistance®!. A case-to-case treatment is also contemplated in

doctrinal works®?,

132. The legality of the reaction of the alliance in Afghanistan has been
disputed from the opposite view as abusive, mainly on the following grounds:

a) it went beyond the conditions set up in the Nicaragua case, as the attribution
of the terrorist acts to the government of the Taliban has not been established;

b) in the eventuality of a lacuna of the law, there has not been amply explained
why the gap should be covered by an extension of the exception (self-defence)
at the expense of the rule (non-use of force);

c) the riposte did not correspond to the limited purpose envisaged by
international law;

d) no further involvement of the Security Council was requested;

e) the requirement of necessity and proportionality seems to have been seriously
minimized or simply ignored; should it be confirmed, the acceptance of this
type of argument might entail a reversion of the concept of self-defence as a

right of self-protection®®.

Security Council Resolutions 1368 and 133 on Article 51 and concludes that
“depending on factual circumstances, the definition of the terrorist acts of September
11, as ‘armed attack” may not necessarily imply that the concept actually refers to acts
that are not attributable to a State”.

%48 See St. Ratner, “Jus ad Bellum and Jus in Bello”, op. cit., 908.

9 1dem, 914.

%0 K. N. Trapp, “Back to Basics: Necessity, Proportionality, and the Right of Self-
Defence Against Non-State Terrorist Actors”, 56 ICLQ, 2007, 141-156, at 147.

%1 |bid., 147, note 33.

%2 See A. Remiro Brotdns, Derecho Internacional, op. cit., 1072.

%3 0. Corten, F. Dubuisson, “Opération ‘liberté immuable’ une extension abusive du
concept de Iégitime défense”, RGDIP, 2002, 53-76, at 67.
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133. Before the intervention in Afghanistan in 2001 and following the terrorist
attacks on the United States Embassies in Tanzania and Kenya in 1998 the
United States riposted forcefully against suspected al Qaeda targets in
Afghanistan and Sudan®*. The United States government reported to the
Security Council that it responded in self-defence and the Security Council
condemned the terrorist attacks, but did not take position on the reaction.
Among most recent developments it is also worth mentioning that the new
antiterrorist law adopted by the Parliament of Russia on 26 February 2006,
reserves the right to use force in order to eliminate terrorist targets outside the
State territory™>®.

134. Another set of relevant interrogations concern the issue of instructions,
direction or control of non-State actors by a State. To answer all these questions
it is of crucial importance to further clarify the meaning of terrorism®®, at least
in contradistinction to that of insurgents, armed bands, rebels, "private armies”,
etc. Some are heading to a vulgarization in particular of the concept of
terrorism.

135. In a different level of the problématique, Judge Higgins in her separate
opinion in Consequences of the Construction of a Wall raised a question
regarding the qualitative degree that an entity should attain in order to be
sufficiently considered “an international entity for the prohibition of an armed
attack on others to be applicable”®’. Another example of legal uncertainty is

%% See Th. Franck, Recourse to Force, op. cit., 94-96. K. N. Trapp, “Back to Basics”,
op. cit., 149, writes: “The attack in Sudan was widely condemned by the international
community -primarily based on an absence of evidence- (...). There was no similar
condemnation of the use of force in Afghanistan.

35 <WWW. Ladocumentationfrancaise/monde/chronologie/russie-cei-2006-html>
(visited 10 January 2007). See approaches to the problem of pre-emption by B.
Tuzmukhamedov, “Uprezhdeniye Siloy: ‘Karolina’ i Sovremennost” (Preemption by
Force: "Caroline” and Modernity) - Rossiya v Globalnoy Politike (Russia in Global
Affairs), 2006, 205-213, <http://www. globalaffairs. ru/numbers/19/5550. html >. Idem,
“K Voprosu ob Uprezhdenii Siloy” (Preemption by Force Revisited) - Moscow J.
IntLaw, 2006, 374-384. ldem, “Uprezhdayushcheye Primeneniye Sily: Vozmozhniye
Kriterii Dopustimosti” (Preemptive Use of Force: Suggested Criteria of Admissibility) -
Russian Yb IntLaw, 2005, 36-55.

%6 See G. Guillaume, “Terrorisme et justice internationale”, in La Cour internationale
de justice a I'aube du XXle siécle. Le regard d’un juge, Paris 2003, 255-258. A.
Cassese, International Law, op. cit., in a Chapter entitled “The international response to
terrorism” presents the relevant treaties and resolutions (463-480) and concludes: “we
now have a generally accepted definition of terrorism”(480).

%71, C. J. Reports 2004, Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territories, Judge Higgins, Separate Opinion, (p. 7), para. 34.
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that of the responsibility of insurgents who occupy a part of a State territory but
do not become the government of that State; the question was left unanswered
by the International Law Commission®®, Finally, the issue of the right to self-
defence of non-State recognized territorial entities has not been dealt with in the
framework of contemporary international relations.

The case of non-State actors "independently** attacking States.

An “armed attack” from whom? Armed response to whom?

136. Although the ICJ stated that Article 51 recognizes the existence of the
inherent right of self-defence only in case of an armed attack by one State
against another State, the statement is taken as problematic. Indeed, Article 51
does not specify who is to be in the origin of the armed attack or what should be
its legal personality and hence it does not exclude self-defence against an armed
attack committed by non-State actors. More than three decades ago, Judge
Schwebel made a series of remarks on the question of aggression that may be
perpetrated by, or upon, States alone, or by or upon, entities whose statehood is
challenged. He wrote “the argument that only States can be the victims or
perpetrators of aggression does not withstand analysis™®. Without over-
emphasizing the travaux préparatoires, it is reminded that draft Article 51
contained the phrase “armed attack by another State” but on the insistence of
France and the United Kingdom for reasons related to the then existing regional
agreements the expression was subsequently dropped®.

137. The Security Council has repeatedly considered actions by non-State actors
as a threat to international peace and security®® and Resolutions 1368 (2001)
and 1373 (2001), although in the preamble, confirm expressis verbis the right of

%8 See E. Roucounas, “Facteurs privés et droit international public”, 299 RCADI
(2002), 342-348. Idem, “Non-State Actors. Areas of International Responsibility in
Need of Further Exploration”, in M. Ragazzi (ed. ), International Responsibility Today.
Essays in Memory of Oscar Schachter, Leiden, Boston, 2005, 391.

%9 5. M. Schwebel, “Aggression, Intervention, and Self-Defence in Modern
International Law”, 136, RCADI 1972 (Il), 471.

%0 5. Murphy, “Self-Defence and the Israeli Wall Advisory Opinion. An Ipse Dixit from
the 1. C. J.?”, 99 AJIL, 2005, 70.

%1 According to J. P. Quéneudec, “Agression par équivalent”. See “Conclusions, les
nouvelles menaces contre la paix et la sécurité et I’ordre public international”, in SFDI,
Journée franco-allemande, Paris, 2004, 291. G. Gaja, “In What Sense was There an
‘Armed Attack?’”, op. cit., discusses the impact of Security Council Resolutions 1368
and 133 on Article 51 and concludes that “depending on factual circumstances, the
definition of the terrorist acts of September 11, as ‘armed attack’ may not necessarily
imply that the concept actually refers to acts that are not attributable to a State”.
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self-defence.**® The introduction in the Charter of the notion of “use of force” as
opposed to the term “war” previously common in international relations, while
prohibiting any armed conflict beyond State boundaries, also intended to avoid
reliance to the formal aspects of the use of force. However, Article 2(4) of the
Charter deals with the prohibition only in interstate relations and ignores non-
State actors using force. But this does not mean that international law does not
regulate all armed conflicts, international and internal as well. Article 51 of the
Charter uses a general language, and an “armed attack” without being
attributable to another State (without causal connection) can also originate from
non-State actors.*®

138. After the attacks of September 11, 2001** the tendency is to recognize that
the right of self-defence, although originally conceived for State-to-State
relations, cannot be confined any more to those relations only®®. In principle,
the right of forcible response by the victim State does not seem to be challenged
in this regard®®, and the United Nations Secretary-General in a statement of
October 8, 2001 confirmed the right of self-defence of States against
“terrorism”®*’. The problem is against whom the forcible response would be
directed and how this reading of Article 51 can be in conformity with the
territorial sovereignty of a third State to which the terrorist acts are not
necessarily attributable. Interrogations are also formulated as to the conditions
of the exercise of individual and collective reaction to such terrorist acts of an

international (or global) character®®,

%2 Byt according to P. -M. Dupuy, “these Resolutions did not amount to a blank cheque
giving the victim State carte blanche to do, alone, what it likes and when it likes”, “The
Law after the Destruction of the Towers”, at <www. ejil. org/forum=>, op. cit.

%3 . Brunée, St. Toope, “The Use of Force: International Law After Iraq”, op. cit., 793.
%4 See L. Condorelli, “Les attentats du 11 septembre. Ou va la droit international?”,
RGDIP, 2001, 832 et seq.

%5 But M. Kohen, “The Use of Force by the U. S. ”, op. cit., is of the opinion that even
assuming that terrorist action could be considered an “armed attack” in the sense of
Article 51, the situation emerging from the September 11, terrorist acts, did not fall
within the ambit of self-defense”, and that “usually there is no need to use the category
of self-defense when dealing with the repression of terrorism” (208-209).

%6 A Cassese, “Terrorism is Also Disrupting Some Crucial Legal Categories of
International Law”, 12 EJIL, 2001, 993-1001, underlines the need for collective
responses. Ch. Tams, “Light Treatment of a Complex Problem: The Law of Self-
defense in the Wall Case”, ibid., 16, 2005, 972.

%7 Secretary General’s Statement, Press Release, UN Doc. SG/SM/7985 AFG/149
(October 8, 2001).

%8 J. Verhoeven, “Les étirements”, op. cit., 50 et seq.
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139. It is open to discussion whether the acceptance of the legality of the use of
force in the case of Afghanistan (2001) constituted a unique situation or a valid
precedent for the law*® that “redefines the contours of self-defence either under
custom or through interpretation of Article 517%°. Anyhow, the differences
between jus ad bellum and jus in bello gained in actuality in the case of
Afghanistan: while the right under certain conditions (at least in the language of
the ILC) to respond in self-defence against a territorial State linked to a terrorist
organization that attacks another State acquired support by the actors of the
international community (extension of the jus ad bellum), the reaction of the
same community in the field of jus in bello remained stricter and did not
acquiesce to an interpretation that could depart from the rules of international

humanitarian law (jus in bello)*"".

140. In respect to “harboring or tolerating” terrorist organizations some make a
distinction between different categories of States, as well as between
democratic and authoritarian regimes. They consequently pretend that a “failed
state”®? could be the target of forcible measures in self-defence, but the legal

%9 Cf. R. Falk, “Appraising the war Against Afghanistan”, After September 11, Social
Science Research Council, at <www. src. org/septl1/essays/falk. htm,> (visited May 23,
2007) reminds the aggravating circumstances as follows: “Afghanistan had no
diplomatic friends in the world since the Taliban came to power. On September 11, the
Taliban government was recognized by only three countries in the world and had been
refused the right to represent Afghanistan in the United Nations. Indeed, Afghanistan
itself was treated as an outlaw State, a status confirmed by a Special Rapporteur
appointed by the U. N. Human Rights Commission, who reported annually on the
severe human rights abuses and crimes against humanity that were routinely taking
place in the country. As well, Afghanistan was the recipient of universal censure,
including from Islamic governments, for its insistence on removing any taint of non-
Islamic religious devotion by the deliberate destruction of the huge world renowned
statutes of The Buddha at Budiman just months earlier”.

%0 M. Drumbil, “Introduction, Self-defense in an Age of Terrorism”, 97 ASIL
Proceedings, 2003, 141. See A. Cassese, “Terrorism is Also Disrupting Some Crucial
Legal Categories of International Law”, 12 EJIL, 2001.

%71 See St. Ratner, “Jus ad Bellum and Jus in Bello after September 117, 96 AJIL, 2002,
905-921, at 913-919.

%72 |t is purported that for terrorist groups armed with Weapons of Mass Destruction, or
against “rogue” States that support them, anticipatory self-defence depends on three
factors: First, does a nation have WMD and the inclination to use them? Second, nations
will have to use force while taking into account the available window of opportunity. If
a State waits until a terrorist attack is on the verge of being launched it likely will be
unable to protect the civilians. A State may need to act when it has a window of
opportunity to prevent a terrorist attack and simultaneously minimize civilian casualties.
Third, nations will have to take into account that the degree of harm from a WMD
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basis of such assumption is weak, and in any case it is submitted that action
could only be triggered through the United Nations®”®. In the present situation
of international relations, and unless the whole international system goes to
deconstruction, these qualifications do not meet the agreement of the
overwhelming majority of the members of the international community, and
cannot enter the realm of self-defence under international law. However, it is
argued that if a State A is incapable of impeding acts of terrorism using its
territory as a basis, and notwithstanding that such acts are not attributable to that
State A, the victim State B is not precluded from reacting by military means
against bases of terrorists within the territory of the above State A.*"* Otherwise,
it is said, the latter “would turn out to be a safe heaven for terrorists, certainly
not what articles 2(4) and 51 of the Charter are aiming at™".

141. With regard to the possibility of an armed attack launched by non-State
actors, a middle-of-the-ground opinion believes that such an armed attack can
be carried out against a non-State entity in certain circumstances. It must be
international in character and should not take as a prerequisite a determination
of attribution to the State from whose territory the attack is launched. But the
difficulty remains as to against whom and where the reaction ought to be
directed. A solution might be for the attacked State to request the cooperation of
the State from the territory of which the attack has been launched. Some pretend
that in case of a negative reply, the attacked State may use force against targets

within the territory of the former®’®.

142. In the Case Concerning Armed Attacks on the Territory of the Congo,
Judge Koroma reminded the constant jurisprudence of the Court to distinguish
between armed attack and other “less grave forms of use of force”, and stressed
that “according to the Court, it is necessary to distinguish between a State’s
massive support of armed groups, including deliberately allowing them access
to its territory, and a State’s enabling groups of this type to act against another
State. Only the first hypothesis could be characterized as an ‘armed attack’
within the meaning of Article 51 of the Charter thus justifying a unilateral
response. Although the second would engage the international responsibility of
the State concerned, it constitutes no more than a ‘breach of peace’, enabling

attack would be catastrophic. J. Yoo, “International Law and the War in Iraq”, 97 AJIL,
2003, 563-576, at 575-576.

373 3. Verhoeven, “Les étirements”, op. cit., 60.

3 A. Sofaer, “On the Necessity of Pre-emption”, op. cit., 209. On the contrary, see K.
N. Trapp, Back to Basics, op. cit., 147, note 33.

¥ A. Randelzhofer, in B. Simma (ed.) The Charter of the United Nations, A
Commentary, op. cit., 802.

%76 See J. Verhoeven, infra lll.
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the Security Council to take action pursuant to Chapter VII of the Charter,
without, however, creating an entitlement to unilateral response based on self-
defence™"".

143. The introduction of the “new”, at least as for its magnitude, situation of
“global terrorism” is so salient that it blurs the whole discussion on self-defence
in State-to-State relations and risks to jeopardize a legal reasoning that took
years to elaborate®”®. Obviously terrorist non-State actors differ according to
their location, organization, aims and means. Their identification would also
lead to the roots of the problems to which they illegally react. However, for the
vocabulary of international law the question arises as to the possibility of using
the negative qualification “non-State, etc.” only for some situations and
distinguishing them from ““insurgents” or ““parties” in internal conflicts as
identified by international humanitarian law. The recent Case Concerning
Armed Activities on the Territory of the Congo, where different factions with
changing allegiance were involved, shows the difficulties of separating the
situations, but the distinctions are necessary.

144. In an environment of global privatization in which the State gradually
looses its uniqueness in power and competences, international networks of
cooperation, commerce, development, democracy and other peaceful purposes
for the common good are growing in a vertiginous speed. Yet alongside with
them also grow groups aiming at the perpetration of internationally illicit acts

(common crimes and terrorist acts)®’®.

145. In the realm of self-defence two situations are likely to appear:

¥77 judge Koroma, Declaration (p. 4), para. 9.

%8 See further Ch. Walter, “Zwischen Selbstverteidigung und Vélkerstrafrecht:
Bausteine fiir ein internationales Recht der "préventiven Terrorismus-Bekdmpfung"”, in
Rechtsfragen der Terrorismusbekampfung durch Streitkréfte, Baden-Baden, 2004, 23.
M. Ruffert, “Terrorismusbekdmpfung zwischen Selbstverteidigung und kollektiver
Sicherheit”, Zeitschrift fir Rechtspolitik, 2002, 247. Markus Krajewski,
“Selbstverteidigung gegen bewaffnete Angriffe nicht-staatlicher Organisationen: Der
11. September 2001 und seine Folgen”, AV, 2002, 183. G. Zimmer, Terrorismus und
Volkerrecht: militdrische Zwangsanwendung, Selbstverteidigung und Schutz der
internationalen Sicherheit, Aachen, 1998. J. Gonzalez Vega, “Los atentados del 11 de
septiembre, la operacion “Libertad Duradera” y el derecho de legitima defensa”, Rev.
espafiola d. i., 2001, 247. L. N. Caldeira Brant, “Terrorismo internacional: a guerra
preventiva e a desconstrucdo do direito internacional”, Rev. Brasileira de Estudos
Politicos 2004, 199. Cardona Llorens, “Nuevo orden mundial y mantenimiento de la
paz y seguridad internacionales”, Cursos de derecho internacional de Vitoria-Gasteiz,
1993, 215.

379 Cf. Ch. Tomuschat, “Der 11 September 2001 und seine rechtlichen Konsequenzen®,
28 EuGRZ, 2001, 540.
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a) First, in case a non-State group attacks State A from the territory of State B
(or also C, D, E). In that case, either the State from where the attack originated
cooperates in neutralizing and sending to trial the perpetrators of the attack, or
it does not cooperate. If it does not cooperate, individual and collective self-
defence could be exercised in the territory of that State B under conditions
obviously stricter than those of the traditional situation of a State-to-State self-
defence, since the requirement of cooperation implies a different timing and the
aim will be the neutralization of the non-State entity. Some find here again an
evolution of the law of self-defence; in any case the conditions for triggering the
use of force by the victim State need more clarity, and include the active
involvement of the Security Council. It is questionable if such an implication of
non-State actors modifies applicable international law. Another opinion
disagrees with the contention that practice allows a positive reply to the
question of application of the law of self-defence on non-State actors (including
serious international terrorist attacks) in the spirit of Security Council
resolutions 1368/2001 and 1373/2001. According to that opinion, the only
possibility is reaction after the attribution of the armed attack to a State, not
when non-State actors act “independently” from a State.

146. b) Second, an asymmetric situation can occur beyond the areas of State
jurisdiction, for example (leaving aside the case of ships sailing without a flag)
by ships sailing on the high seas * in at least two situations: First, when a ship
governed by non-State actors is bound to a State that has reliable information of
the imminence of armed attack by that ship or when a ship transports prohibited
materials for weapons of mass destruction. The international community has
already experienced different scenarios in the field of the recently established
Proliferation Security Initiative (that has until now obtained a quite important
political acceptance by States, but whose effectiveness remains to be seen)®" as
follows: a/ a merchant ship transporting prohibited materials flies the flag of a
State partner or non partner in the Initiative and that State positively responds to
the request of one or more States Parties and authorizes (in conformity /or not

%0 For the State-to-State situation of self-defence on the high seas see C. H. Waldock,
“The Regulation of the Use of Force”, op. cit., 464-465. B. Cheng, General Principles
of Law as Applied by International Courts and Tribunals, London, 1953, 77 et seq.

%! See the comprehensive analysis by J. Ashley Roach, “Proliferation Security Initiative
(PSI): Countering Proliferation by Sea”, in M. H. Nordquist, J. N. Moore, Kuen-chen
Fu (eds. ), Recent Developments in the Law of the Sea and China, Leiden, Boston, 2006,
351. Idem, “PSI and SUA: An Update”, July 1, 2007. Idem, “An American Perspective
on Crimes at Sea and Trafficking of Weapons of Mass Destruction”, Conference at
Egmond Palace, Brussels, April 27, 2007. M. Byers, “Policing the High Seas: The
Proliferation Security Initiative”, 98 AJIL, 2004, 526.
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with the procedural requirements of Article 110 of the 1982 United Nations
Convention on the Law of the Sea - UNCLOS) the exercise of the right of visit
of the suspected ship and further cooperates in the adoption of measures in an
attested violation of the international rules concerning the illicit transport of the
said materials; b/, the flag State does not respond or refuses to give its consent
for the visit of the suspected merchant ship. Existing rules of international law
provide for intervention by foreign warships on the high seas only in the five
cases enumerated by Article 110 UNCLOS, plus the provisions on the rights of
jurisdiction and control in the Exclusive Economic Zone by the coastal States,
plus special agreements (in particular the so-called “ship-boarding
agreements”)®. On July 7, 2007 the International Convention for the
Suppression of Acts of Nuclear Terrorism entered into force. It is expected that
the international community should also extend its collective action to the
monitoring of the prohibition of illicit traffic in narcotic drugs and psychotropic
substances regulated by the United Nations Convention of 1988. It is however
contended that the question of non-State actors “independently” attacking States

is laying outside the purview of this Report®®.

147. The question is if there exists a legal lacuna, and if yes what remedy to
recommend: a treaty or Resolutions of the Security Council explicitly stating
the rule? In the specific case of terrorist acts, since the Security Council has
clearly included the reaction of all States to such acts in the framework of self-
defence, it could be argued that the flag State is under an obligation to consent
to the boarding of the suspected merchant ship. Pending acceptance of such an
assumption as a legal basis for boarding a merchant ship on the high seas, the
reality is that the partners in the Security Proliferation Initiative, at least in one
case the Rapporteur knows, acted without even informing the flag (of open
registry) State.

Assessment of the adaptability of Article 51 of the Charter

148. While international law develops through trenches, the adaptability of
Avrticle 51 to the various situations of armed attack, regularly puts that provision
on trial. The events of September 11, 2001, have raised a number of legal
questions®®* but it is mostly believed that the existing legal framework is

%82 Between the United States and Belize, Croatia, Cyprus, Liberia, Marshall Islands and
Panama.

%3S, Torres Bernardez, see infra I11.

%4 See K. Zemanek, “Is the International Legal System Changing?”, 8 Austrian Rev. Int.
Eur. L, 2003, 9. P. -M. Dupuy, “The Law After the Destruction of the Towers”, www.
ejil. org/forum, op. cit. N. Quénivet, “The World After September 11: Has It Really
Changed?” 16 EJIL, 2002, 561-577.
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capable to address all situations.® A different opinion stresses that the
provisions of Chapter VII of the Charter, including Article 51, *“are not
sufficient to address the full range of threats to international peace and
security”, and that the insufficiency of the Charter is not compensated by
customary law, because practice is contradictory and inconclusive.*®® But all
commentators and most governments highlight the frequent paralysis of the
Security Council as the main reason for that situation. Expert opinion also holds
that if there is no need to modify the rules on self-defence, the existing
normative framework needs clarification or adaptation®*’ in some controversial
aspects, in order to facilitate its application. A most radical view pretends that
the regime of self-defence under international law has changed.

I1. Conclusions

Here are the possible conclusions that my be considered by the Institut:

1.Article 51 as supplemented by customary international law is sufficient to
address the issues relating to the exercise of the right of self-defence.
However, in order to enhance the functional character of the normative
concept it is advisable to attempt some clarifications in controversial issues
(in particular regarding armed attack, weapons, imminence, non-State
actors.).

2.The rules (principles, requirements) of necessity and proportionality are
indispensable components of the existing normative framework of self-
defence.

3.The right of self-defence is set in motion in case of actual armed attack or
manifestly imminent armed attack (interceptive self-defence), as long as the
Security Council does not take effective measures necessary to maintain the
international peace and security.

%5 Jan Brownlie writes: “Whilst there have been obvious changes in the political
configuration of the world, especially in 1990, these changes have not had any
particular effects on the law. The reason for this is quite simple: the interests of
individual States have remained the same and the majority of States have a fairly
conservative view of the law”, in “International Law and the Use of Force by States
Revisited”, 1 Chinese J. Int’l L, 2002. But see interrogations by the same author in
Principles of Public International Law, Oxford, 6" ed., 2003, 701 et seq. See also O.
Corten, F. Dubuisson, “Extension abusive“, op. cit., 63-64 J. Brunée, St. Toope, “the
Use of Force”, op. cit., 793. R. Hoffmann, “International Law and the Use of Military
Force” op. cit., 33. See also S. Torres Bernardez, infra Ill.

%8 See B. Conforti, infra I11.

%7 Cf. C. Crawford, J. Vehoeven, infra Ill.
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4.The various doctrines of “preventive” self-defence (beyond actual or
manifestly imminent armed attack) do not find sufficient basis in positive
international law.

5.1n case of alleged threat against a State, the Security Council is competent to
determine the action to be taken.

6.The armed attack triggering the right of self-defence shall be of a certain
degree of gravity. Acts implying use of force of lesser intensity can, under
the conditions enunciated by the International Law Commission, trigger
counter-measures by the victim State. It is understood that the latter
exercises police actions within its territory.

7.The type of weapons used in the armed attack is relevant to the exercise of the
right of self-defence, in particular for the qualification of the armed attack
and the triggering of the reaction.

8.In case of an armed attack against a State the right of self-defence should be
coupled with multilateral action, in the framework of international
institutions. In this respect it is indispensable in the first place to enhance
the role of the Security Council for safeguarding the international peace and
security. The adoption of measures by the Security Council could serve as
an alternative to the right of self-defence, but in practice sometimes the two
courses of action are intertwined.

9.The tendency of the Security Council to combine the right of self-defence, in
particular collective self-defence, with measures of collective security,
enhances the role of the United Nations.

10. If an armed attack by non-State actors against a State occurs, the following
situations could set in motion the application of Article 51 as supplemented
by customary law:

e |f a non-State actor launches an armed attack at the “instructions,
directions or control” of a State, the latter can be the object of reaction in
self-defence by the attacked State;

» The Security Council shall be activated in case the non-State actor
launches the armed attack from, or prepares an armed attack in, an area
within the jurisdiction of a State, either without “instructions, directions
or control” of the host territorial State, or under unverifiable conditions,
the State from which the armed attack is launched has the obligation to
cooperate with the Security Council, and, upon request, with the victim
State.
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* in case the armed attack by a non-State actor is launched from an area
beyond the jurisdiction of any State, the victim State exercises forcible
action in that area against that non-State actor.

11. The right of self-defence can also be exercised by and against an
international organization, provided that the conditions set out by
international law are met. In such case the issue of attribution of actions to a
State may also arise.

I11. Initial Questionnaire and Replies or Observations of the Members of
the Sub-group

1. Initial Questionnaire (December 2006)

The Institut could

A/ take stock of the current situation of international relations and, following
the stand of the 2005 World Summit that “the relevant provisions of the Charter
are sufficient to address the full range of threats to international peace and
security”, consider that there is no need for changes in the chapter “self-
defence”, or

B/ decide that there are aspects of that chapter needing clarification or
development.

If the second option is retained the following items could be addressed:

a) Concerning the condition of “armed attack” in order to set the right of self-
defence in motion, the effort of interpretation has been developing mainly
towards three directions: a) the gravity of the attack, b) the weapons used, and
c) the authors of the attack (problem of non-state actors).

i) With respect to the gravity the ICJ persist in requiring a certain degree of
gravity. The opposite opinion does not accept this requirement on grounds that
Avrticle 51 does not qualify the armed attack. Is there room for conciliation of
the two positions?

ii) The type of weapons used in the attack are or are not irrelevant for the
qualification of the armed attack and the triggering of the reaction ?

b) Is there any need to further delineate the contents of the rule of
proportionality in general, within a framework of the jus ad bellum, distinguish
according to the target of the response and elaborate on the problem of causal
connection?
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c) One of the most, if not the most controversial issues is that of self-defence
when an armed attack has not yet occurred or materialised. Which of the four
assumptions of this provisional Report seems to correspond to the actual state of
international law? Are any other distinctions to make?

d) As for non-State actors, in the extraordinary circumstances of September 11,
2001, the Security Council has linked the attacks against the United States with
the right of self-defence. Yet the ICJ is still considering that Article 51 applies
only in State-to-State situations. Is Article 51 mutatis mutandis applicable in
cases of use of force by non-State actors against States, or there is need to
devise specific rules and if yes, towards what direction? Should the question of
imputability be revisited?

e) What could be the contribution of the Institut in proposing ways and means
for the enhancement of the role of the Security Council in the field of self-
defence?

f) Is it advisable to propose the establishment by the Security Council of a
subsidiary Permanent Expert Body on Threats Against the International Peace
and Security and a subsidiary Permanent Fact-Finding Body?

2. Comments of the members

Comments by Mr. Benedetto Conforti

Dear Emmanuel:

First of all, my warm compliments for your remarkable provisional report
on self-defence. You have made a formidable job, giving a complete and
detailed picture of the extremely heterogeneous points of view put forward on
the subject.

[...]
My few observations [...] are the following:

I don’t think that the provisions of the Chapter VII of the Charter, including
Avrticle 51, are “sufficient to address the full range of threats to international
peace and security”. In fact, the frequent paralysis of the Security Council when
appropriate actions should be taken, together with the very restricted conditions
laid down by Article 51 for the exercise of self-defence, have proved
insufficient to cover all cases of the use of force occurred in practice. However,
if we wonder whether such an insufficiency is compensated by the existence of
indisputable rules of customary international law, the answer is no. This is the
tragic result of a practice that you correctly describe as “contradictory and
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therefore inconclusive” (para. 20)*%. I will deal with the consequences of this
lacuna later on, with regard the most controversial question of preventive self-
defence.

a) As far as the gravity of the attack is concerned, | entirely share the
view of the ICJ. Only the most grave forms of the use of force may justify an
armed counter-attack. As the Court added in the Oil platform case, it should not
be excluded a priori that an armed attack against a warship (and | would add: or
a military airplane) may entail an armed response. However, I think that in these
cases too a distinction should be made between more and less serious attacks.
For instance, if the warship or the military aircraft is compelled by the use of
force to land in the territory of the attacking State, and the members of the crew
are arrested and detained, an armed counter-attack is hardly to be admitted. The
same must be said about an attack against a merchant vessel which does not
causes casualties on board.

A light use of the force may justify other countermeasures, but not self-
defence. Of course, a countermeasure may consist in what | am used to call the
“internal force” of the State, i.e. the coercive measures which a State can take
against individuals or communities within its territory. In the above mentioned
cases, the attack is rather a (wrongful) police action than an armed attack, and
the response may consist in a corresponding police action, for instance by
temporarily prohibiting a vessel of the attacking State from leaving the territory
of the responding State. Perhaps a limited police action may be undertaken also
outside the territory of the reacting State, in high seas or other territories nullius.
Could we say that exceptionally the same applies to the territory of the attacking
State? | think that a limited police action could be accepted, provided that it
does not entails invasions, or bombings or attacks provoking casualties, since it
is a simple violation of territorial sovereignty which can be justified as a
countermeasure. | admit that it is difficult to establish when an illegal attack,
and the response, are police actions. In fact the borderline between self-defence
and countermeasures consisting of the use of “internal force” is not easy.
However, | am convinced that such borderline is exactly what should be deeply
explored in order to make a new and original contribution to a subject which for
the rest has been thoroughly studied up to now.

b) Regarding weapons, here again | share the opinion of the ICJ
according to which a weapon whose use is prohibited by custom or by a treaty
bounding the user, remains unlawful in whatever armed conflict is at stake.
Particularly, it cannot become lawful when used for a legitimate purpose under
the UN Charter, and even for self-defence. All other weapons could be used

%88 Note by the Rapporteur, current para. 20.
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when it is necessary to react to an armed attack. The question is rather one of
proportionality, since it is evident that a State cannot react with atomic bombs
or other weapons of mass destruction to a conventional weapons attack.

c¢) | don’t think that the content of the rule on proportionality needs to
be further explored. It is clear that the rule covers both the intensity of the
response, including the proportionate use of weapons, and the objective pursued
by the responding State. Regarding the latter, the reaction shall aim at repelling
the attack, i.e. at the restoration of the status quo ante. From this point of view,
it is emblematic the case of the Gulf war in 1991, when the forces of the
coalition did stop fighting after having freed the territory of Kuwait.

Of course, the responding State — as well as the attacking one — shall
abide by humanitarian international law, but this is not a particular feature of
self-defence, as it covers all cases of the use of force. It covers also, mutatis
mutandis, the use of what | call “internal force”, and it is worth noting that the
respect for rules of humanity was already considered as a limitation of the
reprisals in classic international law.

d) In my opinion, preventive self-defence is not allowed by Article 51,
with the exception of interceptive self-defence that you describe in para.
78.2(a)*®. In fact, as you point out, if a missile has been launched or troops or
warships clearly move in combat formation towards the territory of the target
State, the right of self-defence can be exercised. However, these cases can be
easily fitted in the phrase “if an armed attack occurred”. It seems to me that any
further step is out the clear wording of Article 51.

It is also hard to say that some principles of customary international
law have developed in the sense of enlarging the notion of self-defence.
Looking at the practice, all attempts and proposals (that you carefully
scrutinize) for making preventive self-defence legal, have proved unsuccessful.
This is true not only as far as exaggerate claims are concerned, for instance
those contained in the document on “The National Security Strategy of the
United States of America" (the so-called Bush Doctrine); it is also true with
regard to minor cases of use of the force, such as the temporary invasion of a
territory of a neighboring State, the bombing of military installations, etc., for
reacting to threats to the territorial integrity of the invading or bombing State. If
customary law needs a general consent, this has never been reached on the
subject, especially due to the objections of a relevant number of States against
such claims. In addition to the practice of States, worth of noting is the practice
of the Security Council which always rejected the legality of the attacks that
were motivated by the sole threat of the use of force, such as the various actions

%9 para. 86b.
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taken against neighboring countries by Israel, or South Africa at the time of
apartheid.

As preventive attacks are not allowed neither by Article 51 nor by
customary international law, they are forbidden by Article 2(4) of the Charter.
However, according to the philosophy of the Charter, the interdiction of the use
of force is strictly linked to the system of collective security under the direction
of the Security Council: if and when, as often happens, the system does not
work, if and when the United Nations are unable to prevent a crisis or to
intervene with military operations or other means provided for by Chapter VII
of the Charter, then the prohibition does not work. As mentioned above (sub
AJ), the tragic result of the paralysis of the Security Council, on one hand, and
the absence of rules of customary international law, on the other, is a lacuna in
the law of jus ad bellum. The lacuna covers all cases of armed attacks not
authorized by the Security Council or by Article 51, like preventive attacks,
humanitarian interventions and so on and so forth. At this point, the only
possible evaluation of unilateral use of force is the moral one. In brief, | am
convinced that what we need is to put the question within the framework of
“natural law”, seeking support from the doctrine of the “just war”, as it has been
treated by centuries and centuries of theological and legal speculation until the
beginning of the last century.

The idea of placing the matter in the context of natural law is not a mere
theoretical speculation. On the contrary, it can open the way to a fruitful
discussion within our company. In particular, it would be useful to discuss all
the assumptions of your report about preventive self-defence, in order to make
wise suggestions de lege ferenda. Of course, the various opinions and claims
emerging from the practice should be scrutinized, as they constitute the starting
point for selecting those which can be considered reasonable. | am convinced
that this is the only feasible way to achieve practical results. | have put forward
the same proposal in the field of humanitarian interventions, in my comments to
our confrére Reisman’s provisional report.

e) The extent to which self-defence covers responses against serious
international terrorists attacks coming from non-State actors is also very
problematic. Generally speaking, it seems to me that this is another case in
which the practice does not allow a positive answer. The two resolutions
(1368/2001 and 1373/2001) adopted by the Security Council after the attack to
the Twin Tours are very ambiguous in this regard. The word “self-defence”
appears only in one “whereas” of the resolutions, while the content of both is
noting else than the compelling request to States for adopting a series of
internal measures, in particular for preventing and suppressing the financing of
terrorist acts, freezing funds and other financial assets of persons who are
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involved in terrorists act or in their planning, denying safe haven to the same
persons, and so on and so forth. Detecting the legality of an use of the
international force in self-defence from one “whereas” of a resolution would be
quite unusual, especially when the obligations set forth in its operative part have
different objects.

Having said that, 1 don’t see any problem when the terrorists act are
conducted on a large scale under the control of a State. The responsibility of the
latter is clearly admissible, and the counter-attack may be directed against it. In
such a case we only need to take a stand between the notion of “control”,
respectively upheld by the ICJ and the ICTY. In my opinion, the ICJ’s opinion
is the correct one, as here we are dealing with a case of interstate self-defence
which differs from the punishment of a single criminal.

On the contrary, | think that the resort to self-defence is not the
appropriate response in the case in which the terrorists “independently” attack a
State. Firstly, as you correctly point out, it is difficult to establish against whom
the counter-attack should be directed. The State of the territory from which the
terrorists come? If so, then we come back to the above mentioned problem of
the “control”. In fact the reaction to this kind of attacks should be directed
solely against the persons committing the crime, and this is exactly what is
demanded by the above mentioned resolutions, and by the others which have
been subsequently adopted.

f) 1 don’t think that the role of the Security Council could be enhanced
until the veto power obtains.

g) | am absolutely contrary to studying and suggesting the establishment
of subsidiary expert bodies by the Security Council. The report of the so-called
High-Level Panel, in 2004, has proved useless and inconclusive, and repeating
the same experience would means nothing else than wasting money.

[..]

Comments by Mr. James Crawford

Dear Emmanuel
[...] at the end of your valuable memorandum [you suggest that ]
The Institut could

A/ take stock of the current situation of international relations and, following
the stand of the 2005 World Summit that “the relevant provisions of the Charter
are sufficient to address the full range of threats to international peace and
security”, consider that there is no need for changes in the chapter “self-
defence”, or
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B/ decide that there are aspects of that chapter needing clarification or
development.

Response: The 2005 World Summit document had a different concern than
ours. No inter-governmental effort to revise or authoritatively interpret Art
2(4)/51 could possibly be helpful or productive and the 2005 conclusion was
absolutely correct in its context. That does not exclude comment or analysis by
us.

In the second option the following items could be addressed:

a) Concerning the condition of “armed attack” in order to set the right of self-
defence in motion, the effort of interpretation has been developing mainly
towards three directions:

a) the gravity of the attack, b) the weapons used, and c) the authors of the attack
(problem of non-state actors).

i) With respect to the gravity the 1CJ persist in requiring a certain degree of
gravity. The opposite opinion does not accept this requirement on grounds that
Avrticle 51 does not qualify the armed attack. Is there room for conciliation of
the two positions?

Considerations of gravity are particularly relevant to proportionality. But there
must be some threshold of seriousness, whatever other steps a State may
lawfully take to protect its territorial integrity or rights.

i) The type of weapons used in the attack are or are not irrelevant for the
qualification of the armed attack and the triggering of the reaction?

Evidently they are relevant; a weapon which will cause major and irreversible
harm presents different considerations than one which will not.

b) Is there any need to further delineate the contents of the rule of
proportionality in general, within a framework of the jus ad bellum, distinguish
according to the target of the response and elaborate on the problem of causal
connection?

Proportionality is so important in practice that some reflection on it by us could
be helpful.

c) One of the most, if not the most controversial issues is that of self-defence
when an armed attack has not yet occurred or materialised. Which of the four
assumptions of this provisional Report seems to correspond to the actual state of
international law? Are any other distinctions to make?

The question is essentially one of imminence. Most arguments for a broad view
of anticipatory self-defence are self-serving. But it is relevant that there has
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been a series of individual attacks by an opponent which declares its intent to
continue them -- the attacked State is not confined to waiting for the next attack
in such a case, other criteria being met.

d) As for non-State actors, in the extraordinary circumstances of September 11,
2001, the Security Council has linked the attacks against the United States with
the right of self-defence. Yet the ICJ is still considering that Article 51 applies
only in State-to-State situations. Is Article 51 mutatis mutandis applicable in
cases of use of force by non-State actors against States, or there is need to
devise specific rules and if yes, towards what direction? Should the question of
imputability be revisited?

i) Imputability is the wrong word. The ILC Atrticles use attribution.

ii) An armed attack can be carried out by a non-state entity in certain
circumstances. But it must be international in character. It should not require as
a prerequisite a determination of attribution to the State from whose territory the
attack is launched.

iii) As above, it is not a question of devising new rules (which will be partial
and controversial) but of providing useful reflection on the problem.

e) What could be the contribution of the Institut in proposing ways and means
for the enhancement of the role of the Security Council in the field of self-
defence?

We should of course stress the role of the Security Council -- which is not,
however, limited to cases of self-defence.

f) Is it advisable to propose the establishment by the Security Council of a
subsidiary Permanent Expert Body on Threats Against the International Peace
and Security and a subsidiary Permanent Fact-Finding Body?

No. The experience of such bodies is dismal.
[...]

Comments by Mr. Santiago Torres Bernardez

Madrid, 1 February 2007
Dear confrére,
All my congratulations for your excellent provisional draft.

[...]

a) The paper provides a detailed and objective picture on a topic which in recent
times, for ideological and political purposes, has been the subject of
considerable distortions which have little to do with the present international
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order and its law. “Self-defence” has indeed been abused so as to make it a
weapon against the cornerstone of the existing international legal order, namely
in order to weakening the peremptory prohibition of the threat or use of force in
international relations provided for in Article 2, paragraph 4, of the United
Nations Charter and contemporary customary international law.

b) For those engaged in such a revisionist undertaking “self-defence” appeared
as a useful instrumentality mainly because the use of force in situations of self-
defence is not subject to any kind of prior authorization by the Security Council.
Once they moved away from the Security Council, the only remaining task was
to enlarge the scope of the concept of “the use of force in self-defence” itself.
Ultimately, as indicated in your report, it was done by introducing new
semantics such as the expressions “pre-emptive” or “preventive” self-defence
and the like.

c¢) However, the application of those so-called new forms of self-defence cannot
be done without incurring international illegality because as the International
Court of Justice declared in December 2005: “Article 51 of the Charter may
justify a use of force in self-defence only within the strict confines there laid
down. Il does not allow the use of force by a State to protect perceived security
interests beyond these parameters. Other means are available to a concerned
State, including, in particular, recourse to the Security Council” (Case
concerning armed activities on the territory of the Congo (Democratic Republic
of the Congo v. Uganda, Judgment, paragraph 148).

d) The so-called “pre-emptive” or “preventive” self-defence is not self-defence
at all because it replaces the fundamental presupposition of Article 51 of the
Charter, namely the existence of a prior “armed attack” (or at the least the
presence of a manifestly imminent armed attack), by a broad and diffuse notion
of “a threat” which includes actual as well as possible, emerging or future
threats freely determined by the State concerned. In fact, the so-called “pre-
emptive” or “preventive” self defence amounts to a first use of force and not, as
in genuine situations of self defence, a response to a prior use of force by
another State. As such, this alleged form of self-defence is nothing else but a
new presentation of the preventive wars or armed reprisals forbidden by the
United Nations Charter and contemporary general international law. Moreover,
Avrticle 51 defines self-defence as an “inherent right” of every State while within
the doctrine of the pre-emptive or preventive self-defence the latter is “a
privilege” reserved to a given State or to a few number of States selected in
practice by the former.

e) In the light of the above considerations and bearing in mind the consistent
jurisprudence of the International Court of Justice on self-defence (see
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references in paragraph 6°*° of your report), my first conclusion is that our
Group should as a general rule exclude from the study of the topic the so-called
“preventive” or “pre-emptive” self-defence. We should put aside figures which
whatever called have nothing to do with “self-defence” as the concept is
understood in the United Nations Charter and current positive international law
as well as in international jurisprudence.

f) It is for the partisans of the said doctrinal trend to prove that such a figure has
become part and parcel of international law as a new form of self-defence.
Rhetorical statements that international law of self-defence has radically
changed cannot replace a proof which has not been administered. On the other
hand, | do believe that the Institute should not be used to promote regressive
developments in the international order and its law.

g) Concerning your provisional suggestions (paragraph 129 of your report), |
will begin by joining those that believe that the existing legal framework is
capable to address all situations. There is no need for modifications in the
present legal regime of “self-defence” as such. But this conclusion of mine does
not exclude the study for clarification purpose of certain given aspects or
questions in need of further or new clarifications so as to facilitate the
interpretation or application of the said legal regime.

h) This should be in my opinion the main task of our Group with a view to
reach, if possible, certain general conclusions concerning particular issues or
circumstances. In this respect, all the items listed in your report for study are
fine to me. | would suggest to add to the list the issues concerning “collective
self-defence” so well summarized in paragraphs 96 to 102°°* of your report.

i) For me items 1 and 2 relate rather to application than to interpretation and,
therefore, its treatment should be rather flexible bearing in mind that factual
circumstances vary from case to case. Moreover, those in charge of the
application of the law should enjoy a certain degree of discretion in the
evaluation of the information on the facts and its proof. For me all the elements
that you mention in item 1 are susceptible of intervening, alone or together with
other factors, in the qualification of a given use of force as an armed attack and
the triggering of self-defence as a response. | still fail to understand the
controversy relating to the “degree of gravity” and in particular the opinion of
those that reject it on grounds that Article 51 does nor qualify the armed attack,
because the “armed attack” of Article 51 (“agression armée” in French) is by
definition a qualified use of force against a State. However, | am ready to listen
to others for conciliation of positions. Concerning item 2, | see merit in taking

%0 Note by the Rapporteur, current para. 6.
%1 Paras. 110-118.
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account of the target of the response and of the causal connection in the
assessment of the proportionality rule.

J) Item 3 rises the issue of the triggering of the right of self-defence in response
to an armed attack. In this respect, my opinion is that from the four assumptions
in paragraph 75> of your report the one corresponding to the actual state of
international law is the first (“if the attack actually occurs”) duly supplemented
by the “interceptive self-defence” as described in paragraph 78, 2 (a)***. Both
assumptions seem to me compatible with Article 51 of the Charter. The four
assumption (“if the attack is supposed to occur”), is quite incompatible with the
actual state of international law.

k) As to the third assumption (“if the threat of an armed attack is imminent and
not only a possibility”) - namely the form of “anticipatory self-defence” strictu
sensu defined in paragraphs 79 to 81°** of your report - | recognize that there is
a doctrinal trend supporting it, but the International Court of Justice has for the
time being expressed no view on the issue (Nicaragua case, Reports 1986, p.
103, para. 194 - Congo case, Reports 2005. para. 143). Moreover, no
international legal text is invoked in support of this justification except the 169
old formula of the Webster’s letter in the Caroline affaire, formula rejected by
many commentators after the adoption in 1945 of the United Nations Charter. |
have always been quite reserved about this eventual justification and the
episode of the now alleged unreliable information on threats invoked to unfold
the Irak War confirms my apprehensions about admitting derogations of the rule
on prohibition of use of force on the face of mere subjective invocations of the
existence of an imminent threat of an armed attack. The conclusions of Tomas
Franck on the matter quoted in your report are quite reasonable. | share them.

I) Concerning item 4 relating to “self-defence and non State actors”. my prima
facie position is that a number of interests questions considered in Part Il A and
B of your report should be tentatively studied by the Group. However, “the case
of non-State actors ‘independently’ attacking States” appears to me as laying
outside the purview of our topic. It will rise inter alia cumbersome questions on
the active and passive subjectivity of those non State actors in international law.
Finally, regarding items 5 and 6 | am quite ready to study your proposals, but
probably the Institute would be rather reluctant to make recommendations in
that respect. We will see.

With my best regards and congratulations

392 para. 83.
3% para. 86.
%% Paras. 89-92.
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Comments by Mr. Joe Verhoeven

Le 15 janvier 2007.
Mon Cher Confrére,

Votre message — et le rapport préliminaire qui I’accompagnait — m’est
bien parvenu. Je vous en remercie vivement, en vous félicitant trés sincérement
pour la trés grande qualité du travail que vous avez réalisé.

[...]

Le seul point qui m’embarrasse quelque peu tient au statut méme de la
regle relative a la légitime défense. Je vois mal en effet qu’elle puisse étre
considérée comme de droit coutumier avant I’entrée en vigueur de la Charte des
Nations Unies. A une époque ou le principe demeure la liberté de recourir a la
force, le probléme de la Iégitime défense ne se pose pas. Elle n’est que I’une des
multiples causes « justes » — sans préter a ce qualificatif I’importance qu’une
doctrine bien connue lui a conféré — de la guerre. Cela n’a rien a voir avec
I’exception qu’il y aurait lieu d’apporter a un principe — exactement contraire —
d’interdiction. A ce titre, je ne vois pas quel crédit sérieux préter a des pratiques
(largement) antérieures a la Charte de San Francisco, sur la base desquelles on
chercherait a préciser la portée des dispositions de celle-ci. Il en va notamment
ainsi pour la fameuse affaire de la Caroline, qui est d’ailleurs liée a une
opération de police intervenant dans les relations entre deux Etats en paix I’un
avec l’autre, trés étrangére a la légalité du recours a la force en droit
international.

Il est difficile de déterminer de maniére précise le moment ou la régle
générale s’est inversée, c’est-a-dire est passée d’une liberté a une interdiction de
principe. Ce n’est certainement pas le cas avec le pacte de la Société des
Nations. Ce ne I’est pas non plus, me semble-t-il, avec le pacte Briand-Kellogg,
en dépit de I’adhésion tres large qu’il a rencontré. Il me parait en effet
incompréhensible que des Etats puissent avoir accepté — sinon a titre purement
conventionnel — de renoncer au droit de recourir a la force — sous la réserve
d’ailleurs non explicite de la légitime défense — sans avoir demandé et moins
encore obtenu aucune contrepartie en termes de sécurité collective. Ce serait
littéralement suicidaire. En 1945, les articles 2, § 4 et 51 de la Charte sont
clairement conventionnels, a tout le moins. Et ils le sont, a tout le moins,
toujours aujourd’hui. L’universalité des Nations Unies a-t-elle suffi a en faire
des régles « coutumiéres » ? C’est ce que la Cour a affirmé sans ambages dans
I’affaire Nicaragua. Le motif est quelque peu biaisé dans la mesure ou son objet
premier est de ne pas paraitre négliger totalement la réserve américaine dite
Vandenberg. A dire vrai, la réserve portait sur la compétence — antérieurement
affirmée par la Cour — et non sur le droit applicable pour décider du bien-fondé
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de la demande... Il est vrai cependant que I’affirmation est (devenue) tres
répandue. J’aurais personnellement tendance a croire qu’il y a la plut6t une
regle de droit général, ce qui n’est pas exactement la méme chose que le droit
coutumier. C’est une question doctrinalement difficile, que j’ai brievement
évoqué dans un récent colloque organisé a Angers dont les actes seront
prochainement publiés (« Les légitimes défenses », Dir. R. Kherad, Pedone). A
toutes fins utiles, je vous joins le texte de cette communication.

Quoi qu’il en soit, il ne me semble pas utile de s’attarder sur cette question
dans le cadre de la 10°™ commission. L’important est seulement que —
coutumiere, conventionnelle ou « générale » — la régle énoncée a I’article 51
doit étre appréciée selon ses mérites propres, ceux de la Charte, sans que la
pratique antérieure a celle-ci soit en la matiére d’un grand secours dés lors
qu’elle s’appuyait sur un principe de liberté radicalement opposé a celui sur
lequel cette charte est construite. Et il me parait notamment sans intérét de
gloser a cet égard sur la portée des termes « inhérent » ou « naturel » — qui sont
loin d’étre équivalents —, du moins dans la mesure ou ils feraient écho a un état
de choses existant avant I’entrée en vigueur de celle-ci.

Cette remarque générale faite, vous me permettrez quelques observations
particulieres.

p. 10, § 26>

Peut-étre serait-il bon de rappeler brievement la discordance qui existe sur ce
point entre la version anglaise (ou espagnole) de I’article 51 — qui parle
d’attaque — et la version frangaise — qui parle d’agression — ... alors qu’il est
question d’agression dans les trois versions de I’article 39. La divergence peut,
en tous les cas partiellement, expliquer pourquoi la doctrine francophone
semble généralement donner de I’article 51 une interprétation qui est plus
restrictive que celle de la doctrine anglophone. A ce jour aucune interprétation
« réconciliatrice » n’a toutefois €té trouvée, sachant que les trois versions sont
authentiques.

p. 12, § 333

De maniere générale, I’«intent of the drafters» me semble sans grande
pertinence pour déterminer I’interprétation & donner aux régles de la charte plus
de soixante ans aprés son adoption. Celle-ci demandent a étre comprises, me
parait-il, en fonction des besoins «objectifs» de [I’organisation de Ila
« communauté » internationale d’aujourd’hui, profondément différente de celle
qui existait a I’époque ou la charte fut congue.

% Note by the Rapporteur, current para. 26.
%% para. 35.
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Cela dit, je ne crois pas que les « smaller — scale use[s] of force » appellent
quelque traitement particulier que ce soit, étant entendu qu’ils ne permettent pas
le recours a la force en violation de I’article 2, § 4, de la Charte s’ils ne
présentent pas les caractéres d’une agression (attaque) au sens de son article 51.
Il n’empéche que

- I’adage de minimis non curat praetor trouve a s’appliquer en matiére de
Iégitime défense comme ailleurs ;

- un Etat est parfaitement en droit de recourir & la force pour exercer la police
sur son territoire, quelle que soit la gravité, fit-elle minime, des attaques dont il
est I’objet ;

- c’est une autre question que déterminer si des incidents isolés, dont la gravité
est en soi inférieure au seuil requis pour I’application de I’article 51, peuvent
étre, et dans I’affirmative a quelles conditions, traités comme ne constituant
gu’une agression (attaque) pour les besoins de la légitime défense. Sauf erreur
de ma part, la question indirectement évoquée dans certaines affaires évoquées
devant la ClJ n’a pas été a ce jour tranchée par celle-ci (cf. vos §8 66-68).

p. 13, § 34%

Il me semble que la question des attaques contre des navires de commerce est
substantiellement identique a celle qui concerne des attaques contre des
particuliers, en raison de leur nationalité, a I’étranger. La légitime défense ne
peut en I’occurrence étre totalement exclue, a tout le moins lorsque celles-ci
présentent a la fois un caractere systématique et une « ampleur » suffisante.

p. 15 et s. (proportionnalité)®*®

Le jus in bello me parait en tant que tel sans pertinence dans I’appréciation de la
proportionnalité. 1l doit en tous les cas étre respecté, sous les seules réserves ou
limites qu’il fixe lui-méme et dont I’interprétation peut préter a controverses. La
difficulté est plutdt de s’entendre sur I’étalon par référence auquel on peut
établir ce qui est proportionné et ce qui ne I’est pas. Une certaine doctrine ou
certains motifs de la jurisprudence de la Cour laissent croire que c’est le
préjudice subi par I’attaqué qui donne la mesure de celui qui peut étre causé a
I’attaquant. Cette maniere de voir me semble difficilement acceptable, sauf a en
revenir a une espéce d’ « ceil pour ceil, dent pour dent ». Il me semble que doit
étre jugé disproportionné tout emploi de la force qui excéde ce qui est
raisonnablement requis pour satisfaire I’objectif de protection que poursuit la
légitime défense, pour autant bien entendu qu’il soit établi que le recours a la
force est «nécessaire » a cette fin. La proportionnalité ainsi comprise est

%7 para. 36.
38 paras. 41-52.
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I’expression d’un principe trés général, nullement spécifique a la Iégitime
défense. Point n’est besoin de dire qu’il n’en va pas de méme pour la
« nécessité » dont I’appréciation doit étre particuliérement stricte, car si I’Etat
peut renoncer a recourir a la force méme lorsque celle-ci semble nécessaire, il
n’est pas libre d’y avoir recours lorsqu’elle ne I’est pas.

pp. 19-20, §§ 54-58°%

Le Conseil de sécurité n’a pas a proprement parler a se prononcer sur la légalité
du recours a la légitime défense ; il a pour premiére responsabilité de prendre
les mesures qui s’imposent pour rétablir la paix et la sécurité internationales, et
c’est au premier chef pour pouvoir le faire efficacement qu’il doit étre informé
de ce qui a été entrepris par les intéressés. Il importe peu a cet égard que le
recours a la légitime défense soit conforme ou non a I’article 51. Il est sans
importance a cet égard que le Conseil ait « reconnu » dans certains cas I’état de
Iégitime défense, notamment au lendemain des attentats du 11 septembre 2001.
Une chose doit en tous les cas étre clairement affirmée : les Etats agressés
(attaqués) n’ont pas le choix entre la légitime défense et la protection des
Nations Unies ; ils ne peuvent exercer la force au titre de la légitime défense
gu’aussi longtemps que le Conseil de sécurité n’a pas pris a cet effet les mesures
qui s’imposent... ce qu’il devrait faire « immédiatement ». Qu’il ne le fasse pas
ne maintient cependant le droit de légitime défense que durant le temps ou
I’emploi de la force s’avere « nécessaire », et non au-dela.

On ne peut a cet égard que condamner fermement les pratiques qui conduiraient
certains Etats a bloquer le Conseil de sécurité pour conserver le plus longtemps
possible le droit d’agir unilatéralement, pour leur plus grand « profit » ou celui
de leurs amis.

pp. 21 et s., §8 61 et ss*® (Menace, légitime défense préventive, etc.).

Vos observations sur I’'usage « anticipé » de la légitime défense me paraissent
trés pertinentes et je partage pleinement votre conclusion sur ce point (8 91).

Il me semble que le recours a la légitime défense ne souléve aucune difficulté
lorsque I’agression (attaque) a connu un « commencement d’exécution » au
sens ou cette notion est utilisée en droit pénal, ce qui peut étre bien avant que
les effets de cette agression (attaque) ne se fassent sentir. Ce n’est que lorsqu’un
tel commencement d’exécution fait défaut que les problémes se posent. Il me
semble qu’une menace ne peut jamais par elle-méme justifier le recours a la
Iégitime défense, sauf & vider d’une bonne partie de sa substance I’interdiction
du recours a la force. 1l suffit que I’Etat menacé puisse demander au Conseil de

39 paras. 57-62.
40 paras. 67 et ss.
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sécurité de prendre les mesures qui s’imposent pour rétablir la paix et la
sécurité, conformément a I’article 39 de la Charte. La seule réserve tient sans
doute a I'imminence d’une menace qui soit telle que le CS ne pourrait pas étre
en mesure d’agir efficacement. Il est certes possible que le Conseil de sécurité
se refuse a agir, ou du moins s’en abstienne. A soi seul, cette carence ou ce
refus ne donnent toutefois pas a I’Etat menacé le droit de se prévaloir de la
légitime défense en I’absence (de tout commencement d’exécution) d’une
agression (attaque) armée. Ce serait, me semble-t-il, sérieusement régresser
gu’accepter les formes les plus extrémes de la « pre-emptive self-defence » qui
ont été défendues par certains au lendemain des attentats du 11 septembre 2001.

p. 29, § 86*™"

Je ne suis pas en désaccord avec le contenu de votre paragraphe 86. Il me
semble seulement que I’administration américaine n’a jamais cherché a justifier
sur la base de la légitime défense, préventive ou non, son intervention en Iraq a
partir de 2003.

pp. 38 et s. (§ 117 et 5.)** (non-State actors)

Il ne me semble pas qu’il faille catégoriqguement exclure le recours a la légitime
défense en cas d’attaques « privées », c’est-a-dire par des « non-state actors »,
méme s’il est difficile en pareille hypothése de parler d’ « agression ». Aprés
tout, la raison d’étre de la légitime défense est de permettre la « défense », et ce
besoin de défense ne disparait pas du seul fait que I’attaque est « privée ». Il n’y
a assurément aucun probléme lorsque celle-ci peut, d’une maniére ou d’une
autre, étre imputée a un Etat — elle cesse alors d’étre « privée » — fit-ce sur la
base de critéres différents de ceux qui sont normalement applicables dans la
matiére de la responsabilité internationale. Mais il ne peut étre exclu qu’aucune
imputation, méme souple, ne puisse étre réalisée.

La difficulté n’est pas que I’Etat qui est victime d’une attaque ne soit pas
autorisé a se défendre lorsque cette attaque est « privée », ce qui me parait
devoir étre admis . Elle n’est pas non plus qu’il soit en droit de recourir a la
force sur son propre territoire, ce pourquoi il n’a nul besoin de se prévaloir de la
légitime défense. Elle est seulement que s’il en fait usage en dehors de son
territoire national, il sera conduit a infliger des dommages & un Etat
« innocent ». La circonstance suffit-elle & condamner tout recours & la force ?
J’hésiterais a I’admettre, & tout le moins a partir du moment ol I’Etat attaqué a
vainement cherché a obtenir le concours de I’Etat sur le territoire duquel il est
porté & intervenir. Il ne faut d’ailleurs pas totalement I’exclure dans I’éventualité
d’une attaque proprement étatique. Point n’est besoin toutefois de souligner que

41 para. 98.
92 paras. 136 et ss.
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le respect des exigences de nécessité et de proportionnalité doit en pareil cas
étre strictement vérifié.

Cela dit, I’hypothése est assez théorique. Elle ne trouve quelque réalité que dans
le cas de «failed states», dont la déliquescence méme suffit a altérer
I’application « normale » des régles du droit international. Cette situation est
trop « spéciale » pour justifier, me semble-t-il, une attention particuliere dans
une résolution de I’Institut sur la légitime défense. Cela dit, il va de soi que,
plus encore que lors d’une attaque proprement étatique, une intervention des
Nations Unies devrait en pareil cas faire perdre toute raison d’étre a
I'intervention d’un Etat au titre d’une légitime défense en I’espéce
particulierement sujette a caution.

p. 42, § 129

Je ne crois pas que les régles sur la Iégitime défense doivent étre modifiées ; il
me semble toutefois que I’Institut pourrait trés utilement en clarifier les
implications plus de soixante ans apres I’entrée en vigueur de la Charte des
Nations Unies. Votre seconde option me parait dés lors tout a fait justifiée.

Les commentaires qui précedent devraient vous éclairer sur les directions
qui ont mes préférences. Je crois inutile d’y revenir. Je souhaiterais seulement
qu’il soit clairement dit que I’Etat n’a pas le libre choix de la légitime défense
ou de la protection onusienne. C’est I’une des obligations fondamentales de la
communauté internationale — tout défaillante qu’elle soit — d’assurer au travers
de I’ONU la sécurité de ses membres, et ce n’est jamais qu’a titre exceptionnel
gue ceux-ci sont en droit a cette fin de recourir unilatéralement a la force durant
le laps de temps — qu’il faut espérer court — qui est indispensable a
I’organisation pour intervenir efficacement, lorsque I’urgence le requiert.

Comments by Mr. Edward McWhinney

Dear Confrere

[..]

My congratulations on your very timely completion of the Provisional Report
of the Commission for its sub-section on Self-Defence, and for the very full,
detailed listing of the assorted doctrinal literature in that field, together with
your own very thoughtful, succinct critiques of that material. My comments are
broken down, for convenience of presentation, into three general categories:
research methodology; legal doctrines as secondary sources; and state practice
as primary source.
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(1) Research methodology: The 10" Commission in its original
manifestation, was created by decision of the Bureau at the Berlin biennial
reunion, in September, 1999, with permission to employ a “fast-track”
procedure with the goal of achieving its Final Report for presentation to the
next biennial reunion in 2001. The “fast-track” two-year mandated
Commission haw been used before in the Institut’s historical practice, but
in those rare earlier cases the Institut’s classical, three- stage formulae of
Preliminary Report (Questionnaire), followed by Provisional Report
(Draft Resolution) and then Final Report (and project of Resolution),
seems to have been applied. Non-adherence to this tried and successful
formulae, even within very constrained time limits, may have been one of
the contributing reasons for the numerically very limited written responses
in 2001 by then Commission members to a very stimulating Report
presented by then rapporteur of the Commission.

A delayed response by the Commission in plenary session, a further
two years on, with the Bruges Resolution on the Use of Force adopted on 2
September 2003, has been followed by the Bureau’s decision, at Krakow in
September, 2005 to reconstitute the 10"™ Commission with a somewhat
similar overall mandate but one divided, for purposes of its fulfillment, into
four separate and distinct sub-sections each with its own separate
rapporteur and its own separate substantive law mandate. There are some
risks that this break-down of the original, comprehensive mandate into the
separate and distinct compartments may involve an essentially artificial
decision of a legal problem-area whose components have tended to be
treated by the main political players involved as alternative or
interchangeable for purposes of development and projection of their own
legal claims. At a certain point in time, it may be helpful or necessary for
the Commission’s four sub-sections and their separate rapporteurs to
attempt some overall synthesis of the legal claims advanced and the legal
solutions offered in the main problem-situations of recent times, in
particular the NATO-based armed intervention against the rump
Yugoslavia in 1999, and the invasion of Iraq in 2003.

(2) Doctrinal source material: When you have been so exhaustive in your
presentation of the doctrinal sources, particularly recent (post-September
11, 2001) literature it may seem like piling Mount Pelion on QOssa to
suggest now, an apparent oversight. | will take the opportunity of citing
Julius Stone’s prescient examination, in 1958, (a full four years before the
Cuban Missile crisis of 1962), and his return to the same thesis in 1961,
(one year before that same crisis), of the case for preventive self-defence
action against another state’s nuclear weapons if they are clearly primed
and ready to be fired and waiting only the command signal to be fired.
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(Stone, Aggression and World Order (1958), pp 99-100; Stone, Quest for
Survival. The role of Law and Foreign Policy (1961), p. 47. The persuasive
authority of legal doctrinal argumentation advanced before the event and
not as ex post facto rationalization is clear: there is no element in play of
what George Scelle categorized as “dédoublement fonctionnel” In the same
vein, in the immediate aftermath of the Cuban Missile crisis, Covey Oliver
advanced from the Stone thesis the concept of “anticipatory, collective
self-defence” under Article 51 of the UN Charter. This concept, and Stone
and Oliver’s reasoning as to it, were seriously discussed at the Annual
Meeting of the American Society of International Law in 1963, and not
seriously contested in the Soviet legal literature in the emerging Peaceful
Coexistence phase of the Cold War era that followed on the peaceful
resolution of the Cuban Missile crisis. The further elaborations or
refinements of that particular doctrine, which are noted in the Provisional
Report as to Self-Defence, do not have the same legal cachet provided by
the testing experience of running the gauntlet of intensive Soviet-Western
inter-Bloc legal exchanges and critical debate during the still difficult
transitional period of the middle and late 1960s.These latter-day ventures
in analogical extension of the original anticipatory self-defence concept, as
developed by Stone and Oliver and refined in their early writings — one
refers, now, to what the Provisional Report identifies as “interceptive”,
“reactive”, and especially “preemptive” self-defence — could perhaps have
gained by being submitted to the appraisal and judgment of Commission
members, according to classical Institut procedures, in responses to a clear
and precisely formulated set of questions in a Commission Questionnaire.

(3) State practice as primary source. The 10" Commission, as already
noted, was created in 1999 in the immediate aftermath of the NATO-based
armed intervention against the rump former Yugoslavia, and following on
some debate in national Parliaments and similar public for a of NATO
member-states, both before and after the actual invasion and its high-level
bombing attacks, as to the legal grounds and basis for that action in
contemporary International Law. This material is now fairly readily
available in public source materials — Parliamentary Hansard reports and
the like - as to the Kosovo crisis. It as frequently cited and taken as point of
departure for negotiations and discussions and debate over the legal
grounds to be offered for later armed intervention against Irag, whether
joint collective action or unilateral. As in the case of the political run-up to
the armed intervention against rump Yugoslavia, there was a considerable
period of advance time — more than a year before the actual intervention
against the former Yugoslavia in 1999, and eighteen months in the case of
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Irag invasion in 2003, during which such military action and legal
justifications for it — were directly canvassed and discussed and debated, in
Parliamentary and also other public fora. Statements of heads-of-state or
heads-of-government, in this particular context, in legal explanation or
legal rationalisation of their own state’s military action or non-action, must
rank as primary source materials as to the proffered legal grounds when
adopted by the state concerned. They might, with advantage, now by
studied as such. These legal sources as to Canada are substantial, as to both
the 1999 and 2003 armed interventions. Even more interesting in regard to
the Iraq invasion, might be any similar public records as to the legal
positions taken by Chile and Mexico in the Security Council negotiations
and debates preceding the Iraq invasion, since these states’ legal positions
were clearly significant in the final political disposition of the tripartite
draft Resolution that had sought a prior Security Council authority and
mandate for what would become the March 2003 “unilateral” armed action
against Iraqg.
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